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If losing a case on the merits in the appellate court is a 
disappointment to the lawyer involved, to be defeated by a 
rule of procedure seems the most bitter of pills. This frustra- 
tion causes denial of justice—the aim of all courts. The client 
is the one who suffers most, whether the fault lies in the ignor- 
ance and carelessness of counsel,’ a non-liberal attitude on the 
part of the courts,” the uncertainty of the law,* or in a combi- 
nation of these factors. The result brings the law, its admin- 
istration, and the bench and bar into disrepute with the public, 
upon whose goodwill lawyers depend for existence.‘ The 
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from Professors Robert M. Hunter and Silas A. Harris of the Ohio State Uni- 
versity College of Law, Professor Frederick Woodbridge of the University of 
Cincinnati College of Law, and Professor William W. Dawson of the Western 
Reserve University School of Law, Judge Charles A. Niman and Mr. Frank 
Leonetti, both of the Cleveland Bar, the latter the winning counsel in the 
Cullen case, and Miss Florence G. Denton, Mr, James W. Shocknessy, Mr. 
Robert F. Ebinger, Mr. Ralph G. Martin, and Mr. James I. Boulger, all of 
the Columbus Bar. 

¢ 1936 A.B. Yale; 1939 LL.B., 1940 LL.M. Harvard; Instructor, Ohio 
State University College of Law. Author of leading articles in legal periodicals. 

1 Cf. Daily v. Dowty, 52 Ohio App. 84, 192 N.E. 287 (1936). 

2 Cf. Williams v. Braun, 65 Ohio App. 451, 30 N.E. (2d) 363 (1940). 

® Examples of this statement will be furnished hereafter. 

* See Sunderland, Simplification of Appellate Procedure (1929) 3 U. 
Cin. L. Rev. 1; Mitchell, Uniform State and Federal Practice: A New De- 
mand for More Efficient Judicial Procedure (1938) 24 Am. B.A.J. 981; 
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experience in Ohio with the New Appellate Procedure Act’ 
offers an example of all these causes of fault. Responsibility 
for correction rests squarely upon the bench and bar. 

The Act stemmed from a desire to achieve more perfect 
justice by simplifying procedure on review, preventing the dis- 
position of cases other than upon their merits, and reducing 
the amount of litigation over purely procedural matters. But 
one source of difficulty created by those factors just mentioned’ 
has been Section 12223-7" dealing with the time for perfecting 
the appeal. It reads— 

“The period of time after the entry of the order, judg- 
ment, decree, or other matter for review within which the 
appeal shall be perfected, unless otherwise provided by 
law, is as follows: 





Lashly, Judicial Administration and National Defense (1940) 26 Am. B.A.]. 
922; Parker, /mproving the Administration of Justice (1941) 27 Am. B.A.J. 
11, 71; cf. Harris, Do Ohio Lawyers Want a Streamlined Procedure (1939) 
5 O.S.L.J. 330. Specifically on appellate procedure. See Bomberger, A Sim- 
plified Code of Appellate Procedure (1934) 9 Inv. L.J. 551; Stevenson, 
Common Mistakes in Appellate Procedure (1940) 16 Ino. L.J. 77; Lavine, 
Technical Appellate Rules Cited as Frequent Bar to Hearing on Merits 
(1940) 15 Cauir. S.B.J. 264; Sunderland, Improvement of Appellate Pro- 
cedure (1940) 26 Iowa L. Rev. 3. 

5116 Ohio Laws 104 (1935), Ohio Gen. Code, Sec. 12223-1 et seg. 
(effective January 1, 1936). See Harris, APELLATE CourTs AND APPELLATE 
ProcEDURE 1N Onlo (1933); Dawson, Onto APPELLATE REVIEW AND 
Forms (1935); MiLcter anp GERKEN, CoMMENTS ON PROCEDURE IN THE 
SupREME Court oF Onto (1936); Swan, A TREATISE ON THE Laws OF 
Onto (Cent. Ed. 1936) 220. See Comment, Changes in Appellate Procedure 
(1932) 36 Ohio L. Rep. 424; Harris, New Appellate Procedure in Ohio 
(1935) 1 OS.L.J. 186; Harris, Ohio Reforms Appellate Procedure (1935) 
19 J. Am. Jun. Soc. 29; Stevens, Observations on the Appellate Procedure 
Act (1939) 12 Ohio Bar 491; Comment, Procedural Steps in Ohio Appellate 
Practice (1940) 15 Notre Dame Lawyer 162; (1941) 14 Ohio Bar 89-90. 

® See the remarks of Mr. Herbert E. Ritchie in The Status of the Rule 
of Judicial Precedent (1940) 14 U. Cin. L. Rev. 203, 252 at 254-6. 

7116 Ohio Laws 106 (1935). The words “and from probate courts” 
were taken out by amendment. 118 Ohio Laws H.B. No. 6 (1939). The 
words in the proviso “or sustaining” were added by amendment. 117 Ohio 
Laws 615 (1937). The balance of the section, not to be considered however, 
reads: “(2) In all other appeals, within ten (10) days. (3) In case of in- 
sanity or death of the party after judgment, the court shal] have the power 
to extend the time of the appeal, an additional twenty (20) days.” 
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“1, In appeals to the supreme court, to courts of ap- 
peals, or from municipal courts to courts of common pleas, 
within twenty (20) days. 

“Provided, that, when a motion for new trial is duly 
filed by either party within three days after the verdict or 
decision then the time of perfecting the appeal shall not 
begin until the entry of the order overruling or sustaining 
the motion for new trial... . ” 


Although much space could be devoted to consider prob- 
lems raised by the main provisions of this section,” its proviso 


® Ohio Gen. Code, Sec. 10216 reads—“Unless otherwise specifically 
provided, the time within which an act is required by law to be done shall 
be computed by excluding the first day and including the last; except that 
the last shall be excluded if it be Sunday.” Enck v. Gerding, 63 Ohio St. 
175, 65 N.E. 880 (1900) (statute applied to allowance of bill of exceptions). 
Ohio Gen. Code, Sec. 11604 provides—“All judgments and orders must be 
entered on the journal of the court, and specify clearly the relief granted or 
order made in the action. The entry must be written into the journal as soon 
as the entry is filed with the clerk or directed by the court and shall be jour- 
nalized as of the date of the filing of said entry or of the written direction by 
the court.” Cf. West. v. Meddock, 16 Ohio St. 418 (1865); Lafferty v. 
Shinn, 38 Ohio St. 46 (1882); Smith v. Smith, 103 Ohio St. 391, 133 N.E. 
792 (1921); Cox v. Cox, 108 Ohio St. 473, 141 N.E. 220 (1923); Hayes 
v. Hayes, 117 Ohio St. 323, 158 N.E. 650 (1927); The State, Ex Rel. 
Industrial Commission v. Day, 136 Ohio St. 477, 26 N.E. (2d) 1014 
(1940). But cf. Coe v. Erb, 59 Ohio St. 259, 52 N.E. 640 (1898) (judg- 
ment not “rendered” within statute, making judgment a lien on lands, till 
entered on journal). But as between the parties to an action when a journal 
entry is approved by them or their counsel and signed and approved by the 
trial judge, the date of filing the entry with the clerk is the date of “entry 
of the judgment” within former Sec. 12270, now Sec. 12223-7 and the 
appeal must be taken within the given period computed thereafter. The 
Amazon Rubber Co. v. Morewood Realty Holding Co., 109 Ohio St. 291, 
142 N.E. 363 (1924), affirming, 18 Ohio App. 201 (1923); Im Re Estate 
of Bloch, 17 Ohio C.C. (N.S.) 25 (1908). A unc pro tunc order cannot 
start the time for an appeal to run before an appealable order has actually been 
entered. Charles v. Fawley, 71 Ohio St. 50, 72 N.E. 294 (1904); The 
Eldridge and Higgins Company v. Barrere, 74 Ohio St. 389, 78 N.E. 516 
(1906) (will not defeat right to file motion for new trial); The Neracker 
Sprinkling Co. v. The Eureka Co., 8 Ohio C.C. 513 (1894), aff'd, 56 Ohio 
St. 750, 49 N.E. 1110 (1897) (nor bill of exceptions). But it will not 
extend the time for review. The Perfection Stove Co. v. Scherer, 120 Ohio 
St. 445, 166 N.E. 376 (1929). The same rules as to the entry of judgment 
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only will be examined. A motion for new trial is defined else- 
where in the Code.’ The words “duly filed” presumably mean 
more than that such motion must be filed within three days, 
the time specified elsewhere in the Code,”° as the proviso itself 
requires that the motion be filed within that time. “Duly” 
may mean according to the usual practice in filing such motion 
for new trial.** But common practice should accord only with 
the statute. Such motion must be after a “verdict or decision.” 
“Verdict” refers to a jury trial in an action at law.” Is “de- 





would seem to be applicable to the determination of when “the entry of the 
order overruling or sustaining the motion for new trial’ occurs. 

What constitutes a judgment or decree has been indicated. The Cincin- 
nati Polyclinic v. Balch, 92 Ohio St. 415, 111 N.E. 159 (1915); Chandler 
& Taylor Co. v. Southern Pacific Co., 104 Ohio St. 188, 135 N.E. 620 
(1922); In Matter of Estate of Parmelee, 134 Ohio St. 420, 17 N.E. (2d) 
747 (1938). “Order” is in Sec. 12223-7 used as “final order,” since only 
final orders, along with judgments and decrees, are made reviewable. Ohio 
Gen. Code, Sec. 12223-3. The definition of “final order” has not been 
materially changed since that in Rev. Stat., Sec, 6707, now Ohio Gen. Code 
Sec. 12223-2. The clause “unless otherwise provided by law” in Ohio Gen. 
Code, Sec. .12223-3 and 12223-7, together with Sec. 12223-7(2), the ten 
day provision, creates difficulty. Cf. North American Committee v. Bowsher, 
132 Ohio St. 599, 9 N.E. (2d) 617 (1937); Saslaw v. Weiss, 133 Ohio St. 
496, 14 N.E. (2d) 930 (1938); The State v. Grisafulli, 135 Ohio St. 87, 
19 N.E. (2d) 645 (1939); In Matter of Estate of Knechtges, 138 Ohio St. 
24, 32 N.E. (2d) 410 (1941); Shaw v. Al Naish Moving & Storage Co., 
55 Ohio App. 211, 9 N.E. (2d) 300 (1936); Kearns v. Sherrill, 63 Ohio 
App. 533, 27 N.E. (2d) 407 (1940), afd, 137 Ohio St. 468, 30 N.E. (2d) 
805 (1940); Cryer v. Conard, 64 Ohio App. 351, 28 N.E. (2d) 937 
(1940) ; Clare & Foster, Inc. v. Diamond S. Electric Co., 66 Ohio App. 376, 
34 N.E. (2d) 284 (1940). 

® Ohio Gen. Code, Sec. 11575. 

10 Ohio Gen. Code, Sec. 11578. It must also be filed at the same term. 
Hoffman v. Knollman, 135 Ohio St. 170, 20 N.E. (2d) 221 (1939). But 
Sec. 12223-7 does not specify this additional time requirement as does Sec. 
11578? 

11 It might be argued that after judgment or decree in any action, either 
at law or in equity, no matter whether issues of law or fact or both be 
involved, the lower court should be given an opportunity to reconsider the 
case to correct any errors intervening, when a more mature, less hasty con- 
sideration may be had, and that the time to perfect an appeal should not 
commence until that court has reaffirmed its former judgment or decree by 
overruling the motion. Only in this way would the remedy in the lower 
court be completely exhausted. See Brown v. Coal Company, 48 Ohio St. 
542, 543, 28 N.E. 669 (1891). 

12 Ohio Gen. Code, Sec. 11420-9. 
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cision” likewise confined to that of the court in an action at law 
where a jury is waived? An even more difficult problem arises 
in an attempt to answer the question:—What is the “verdict or 
decision” after which the motion for new trial is filed and 
from which the three-day period for filing it is computed?** Does 





18 Ohio Gen. Code, Sec. 12223-7 reads— “‘ . . . when a motion for a 

new trial is duly filed . . . within three days after the verdict or decision 
.” What action of the court or jury will commence the three-day period 
running, within which the motion for new trial must be filed? A motion for 
new trial not filed following such action of the court or jury would not only 
be not duly filed, but would probably be a nullity. When in an action at law 
the jury returns a general verdict, Ohio Gen. Code, Sec. 11599 contemplates 
filing a motion for new trial thereafter. But to require the motion to be 
filed after a special verdict in accord with Ohio Gen. Code, Sec. 11420-14 
would deprive the losing party of the right to allege grounds for new trial 
under Ohio Gen. Code, Sec. 11576 involving erroneous application of law 
to those facts as found therein. But cf. Ohio Gen. Code, Sec. 11420-12 (ver- 
dict general or special). If facts are correctly found by a special verdict, no new 
trial of facts is needed, error being removed by re-applying the proper law to 
them. Difficulty arises in actions either at law or in equity where the court is 
the trier of fact. What is the “decision” after which a motion must be filed? 
The Industrial Commission v. Musselli, 102 Ohio St. 10, 130 N.E. 32 (1921) 
held in an action at law tried to the court that “decision” in Ohio Gen. Code, 
Sec. 11578 means “judgment” so that the motion for new trial filed within 
three days, not of oral announcement by the court of its findings, but of 
filing of the judgment entry with the clerk was within the time given by 
Sec. 11578. Cf. The City of Cincinnati v. Kilgour, 13 Ohio C.C. (N.S.) 
415 (1910) ; State, on the Relation of Ayres v. Green, 22 Ohio C.C. (N.S.) 
321 (1915) (modifying Ki/gour case) ; The Colerain Building & Loan Com- 
pany v. Hosea, 13 Ohio N.P. (N.S.), 244 (C.P. 1912); Flowers v. Metcalf, 
24 Ohio L. Abs. 169 (C.P. 1937). The Musselli case was based on The 
Buckeye Pipe Line Company v. Fee, 62 Ohio St. 543, 57 N.E. 446 (1900). 
See The Eldridge and Higgins Company v. Barrere, 74 Ohio St. 389, 78 
N.E. 516 (1906). Compare Boss v. The Alms & Doepke Co., 17 Ohio App. 
315 (1923) (motion for new trial following written opinion of court and over- 
ruled by another written opinion held to begin time within which to perfect 
bill of exceptions, though final order not entered till after bill filed), with 
Cox v. Cox, 34 Ohio App. 192, 170 N.E. 592 (1929) (in action at law 
tried to court, motion for new trial filed after announcement of court’s 
opinion instead of judgment entry held premature); see Roadway Express, 
Inc. v. Fidelity & Guarantee Fire Corp., 52 Ohio App. 401, 410, 3 N.E. 
(2d) 805, 809 (1935) (finding filed with clerk, but not journalized). One 
court has thought that, although the Musselli case permits the filing of a motion 
for new trial after judgment entry, this does not preclude the filing of such 
motion after findings made by the court, but not entered of record or upon 
the journal so that a bill of exceptions perfected within the time after over- 
ruling such motion is properly filed. Snyder v. Euclid-105th Properties Co., 
§ Ohio L. Abs. 742 (1927). 
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the fact that a judgment may not be reviewed until a motion for 





Confusion has resulted over the effect of Boedker v. The Warren E. 
Richards Co., 124 Ohio St. 12, 176 N.E. 660 (1931) on the Musselli case. 
The former held that in an action at law tried to the court a judgment 
journalized immeditely upon the court’s finding does not start the statute 
of limitations on appeal running, the time for which commences only after 
overruling of a motion for new trial and subsequent entry of a second judg- 
ment. The Court said p. 19, “Technically speaking, the finding of the court 
would not be a verdict of a jury, but the rights of the parties would be the 
same in either event. . 

“We have therefore reached the conclusion that the first judgment, 
entered within the three-day period, when a judgment could not have been 
entered upon the verdict of a jury, was ineffective to start the running of 
the limitation.” and p. 18, “If the clerk was without power to enter a judg- 
ment until after expiration of the time for the filing of a motion for a new 
trial, it is difficult to see upon what principle the court could enter the judg- 
ment.” The Boedker case is not contrary to the Musselli case, because in the 
former the “‘finding” of the court was journalized as a final, appealable judg- 
ment. See Roadway Express, Inc. v. Fidelity & Guaranty Fire Corp., supra, 
If the Musselli case requires the losing party to await the entry of judgment 
as the “decision” after which the motion for new trial is to be filed, there 
could not properly be any talk in the Boedker case about a judgment having 
been erroneously and prematurely entered during the time within which a 
motion for new trial may be filed. Until that judgment is entered there is 
nothing after which to file the motion and the time for filing, of course, will 
not run. But the Boedker case wrongly implies that the oral finding of the 
court is the act after which a motion for new trial is to be filed. This would 
indicate that, had a judgment been journalized after three days from the oral 
finding of the court, a motion for new trial following after would have been 
too late. Cultice v. DeMaro Realty Co., 16 Ohio L. Abs. 396 (1934) 
(written opinion), rehearing given, 16 Ohio L. Abs. 625 {1934) (based on 
Musselli case), 29 Ohio L. Abs. 566 (1939) (written opinion does not take 
place of jury verdict) ; see McLaughlin v. Rawn, 30 Ohio L. Abs. 609, 611 
(1939). The practice erroneously persists of filing a motion for new trial after 
oral decision. See The State, Ex Rel. Industrial Commission v. Day, 136 Ohio 
St. 477, 26 N.E. (2d) 1014 (1940). And the Musselli case, although holding 
only that a motion for new trial can be filed after judgment entry, undoubted- 
ly precludes the filing of such motion after oral finding of the court. The 
implication of the Boedker case remains, however, that a written finding of 
fact or of fact and law in an action at law tried to the court, filed as part of 
the record or entered upon the journal or both, even though not an appeal- 
able order, not only starts the three-day period for a motion for new trial, 
but is the only action of the court after which a motion can properly be 
filed. In other words, for the losing party thereafter to await the entry 
of final judgment and then to file his motion would not be filing such motion 
“within three days after the verdict or decision” as required by Sec. 12223-7. 
Cf. American Society of Chiropractors, Inc. v. Meeker, 14 Ohio L. Abs. 392 
(1933); Pittsburgh Coal Co. v. Hamburg, 22 Ohio L. Abs. 283 (1935). 
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new trial has been overruled mean that such disposition gives 
the judgment such degree of finality that the order entered 





McLaughlin v. Rawn, supra. (motion for new trial following original decision 
of court, part of record, but presumably not journalized). A finding of fact 
only, though journalized, would have the same difficulty as a special verdict, 
if a motion for new trial must be filed thereafter. But such practice seems 
roper. 

‘ What is the proper answer in an equity case where Ohio Gen. Code, 
Sec. 11599 has no application? See Anderson v. Local Union No. 413, 29 
Ohio L. Abs. 364, 368 (1939) (motion for new trial proper before judg- 
ment entered). A good argument can be made that Sec. 12223-7 draws a 
distinction between “order, judgment, decree,” on the one hand, and “ver- 
dict or decision,” on the other, so that, if a finding in an equity case were 
made in writing and filed as an entry in the case, the rhotion for new trial 
must be filed within three days thereof and the judgment follows thereafter. 
Cf. Ohio Gen. Code, Sec. 11580. But the Amderson case indicated that the 
reasoning of the Musselli case also permits a motion for new trial even after 
judgment in an action in equity. The former uses the procedure of Sec. 
11599 in an action in equity and, if followed, would make unnecessary the 
proviso of Sec. 12223-7 because no final, appealable order, judgment, or 
decree would be entered until disposition of the motion for new trial. Hence 
the time to appeal could in no way be affected by the pendency of such 
motion. But Sec 11599 does not prevent entry of a decree during the pen- 
dency of the motion. See fn. 28, infra. Therefore to hold that the only action 
of the court after which a motion for new trial may properly be filed is the first 
or finding entry would not make useless the proviso of Sec. 12223-7. The 
Boedker case with the Musselli case may give the losing party a choice to file 
his motion for new trial in actions tried by the court in law or equity either 
after final judgment or a prior finding entry. 

In summary of the law at present, in an action tried to the court, either 
in law or equity, the losing party may wait at least until a journal entry to 
file his motion for new trial. If such entry is a final judgment, this is the 
only act of the court after which a motion can be properly filed. If it is a 
finding of fact or of fact and conclusions of law, though not an appealable 
order, he probably cannot safely await the entry of judgment thereafter to 
file his motion, but must file it after the first entry . In Matter of Estate of 
Wuichet, 66 Ohio App. 429, .... N.E. (2d) .. (1940), aff'd, 138 Ohio St. 
97, 33 N.E. (2d) 15 (1941); see The Industrial Commission v. Musselli, 102 
Ohio St. 10, 16-17, 130 N.E. 32, 34-35 (1921); remarks of Oliver G. 
Bailey in Trial By Jury (1937) 11 U. Cin. L. Rev. 119, 209 at 211; ef. 
Rules of Practice of The Courts of Appeals of Ohio (1936) Rule XI. On the 
other hand, a motion following this first entry may be premature, if a final 
judgment is the only entry after which a motion may properly be filed. But 
overruling such motion corrects the error. Compare Cox v. Cox, 34 Ohio 
App. 192, 170 N.E. 592 (1929) (motion for new trial to announced opinion 
held premature though overruled), with J re Estate of Lowry, 66 Ohio App. 
437, .... N.E. (2d) .. (1941) and Brenholts v. Brenholts, 19 Ohio L. Abs. 
309 (1935). A careful lawyer should file two motions. 
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thereon is the one from which to appeal?** When is such 
motion overruled or sustained?** What is a “motion for new 
trial?” When is it “duly filed?” The answers to these last 
two specific questions will answer the broader question—Under 
what circumstances will the twenty-day period given for appeal 
after the entry of the reviewable order be tolled? 

The Supreme Court in two cases, The State, Ex Rel. Long- 
man Vv. Welsh** and Cullen v. Schmit," has formulated tests 
to answer these last three queries. It is the purpose of this 
article to analyze these tests and to apply them with the hope 
of reducing uncertainty over the proper application of the 
proviso of Section 12223-7."* 


14 Cf. The Liberal Savings & Loan Co. v. The Frankel Realty Co., 
64 Ohio App. 97, 28 N.E. (2d) 367 (1940) (dissent). It has been held 
that a notice of appeal stating as the order from which the appeal is taken 
the one overruling a motion for new trial brings before the reviewing court 
a non-appealable order and cannot be amended under Ohio Gen. Code, Sec. 
12223-5 to indicate the prior, appealable decree. Williams v. Braun, 65 
Ohio App. 451, 30 N.E. (2d) 363 (1940); Mahaffey v. Stine, 28 Ohio 
L. Abs. 361 (1938); Anderson v. Local Union No. 413, 29 Ohio L. Abs. 
364 (1939); Cultice v. DeMaro Realty Co., 29 Ohio L. Abs. 566 (1939); 
Covington Building & Loan Ass’n v. Yost, 31 Ohio L. Abs. 672 (1940). 
But cf. Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 
110, 33 N.E. (2d) 9 (1941) (affirming amendment permitted). Contra: 
Mosey v. Hiestand, 138 Ohio St. 249, 34 N.E. (2d) 210 (1941) (reversing 
amendment refused), 7 O.S.L.J. 457. 

18 Cf, Wagner v. Long, 133 Ohio St. 41, 11 N.E. (2d) 247 (1937) 
(two motions each treated as one for new trial, one overruled, other sus- 
tained) ; The Independent Coal Company v. Quirk, 16 Ohio C.C. (N.S.) 
546 (1905), aff'd, 80 Ohio St. 746, 89 N.E. 1120 (1909) (amended 
motion overruled separately) ; Bradley v. Herron, 20 Ohio C.C. (N.S.) 282 
(1912); Thompson v. Rutledge, 32 Ohio App. 537, 168 N.E. 547 (1929); 
The J. & F. Harig Co. v. City of Cincinnati, 61 Ohio App. 314, 22 N.E. 
(2d) 540 (1938); Ross v. Pfeiffer, 2g Ohio L. Abs. 47 (1939); Lynch v. 
Lynch, 20 Ohio Op. 294 (C. of A. 1940) (motion to modify alimony held 
motion for new trial). 

16 133 Ohio St. 244, 13 N.E. (2d) 119 (1938). 

17 137 Ohio St. 479, 30 N.E. (2d) 994 (1940). See also The Liberal 
Savings & Loan Co. v. The Frankel Realty Co., 137 Ohio St. 489, 30 N.E. 
(2d) 1012 (1940). 

18 See Stevens, Observations on The Appellate Procedure Act (1939) 
12 Ohio Bar 491, 500-503. The principles applicable to trials are likewise 
applicable to hearings in the court of appeals on questions of law and fact 
where a trial de novo is given. Cf. Isham v. Fox, 7 Ohio St. 317 (1857); Ide 
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In the Longman case the question for determination was 
whether the time for perfecting the appeal began to run from 
the date on which the entry was filed sustaining the demurrer 
and dismissing the petition there involved or from that subse- 
quent date on which the application for rehearing and new trial 
was denied. In deciding that the former date governed the 
court stated that the controlling consideration was “whether a 
motion for a new trial was proper, authorized, or effective in 
the circumstances.” A new trial involving “a reexamination 
of an issue of fact in the same court after trial,” there was here 
“no trial on any issue of fact which would make a motion for 
a new trial the necessary or proper procedure.” (italics sup- 
plied). 

The test enunciated in the Cullen case was an interpretation 
of the words “duly filed.” “A motion for a new trial is duly 
filed only when, if granted, it would result in a reexamination 
of the issues of fact presented by the pleadings.” In other 
words, any motion labeled “motion for new trial” and filed 
within three days of a verdict, report or decision, regardless of 
the nature of the hearing to which it is addressed, the issues 
there involved, and the errors alleged as grounds for such 
“motion,” will not necessarily toll the twenty-day period. 

The problem is to harmonize the test of the Longman case 
with the more recent and specific standard of the Cullen case.” 
Thus the question as to whether the period for seeking appel- 
late review is tolled during the pendency of a motion for new 
trial may be approached from two angles, whether the motion 





v. Churchill, 14 Ohio St. 372 (1863); Turner v. Turner, 17 Ohio St. 449 
(1867); The Union Trust Co. v. Lessovitz, 122 Ohio St. 406, 171 N.E. 
849 (1930); Dehmer v. Campbell, 124 Ohio St. 634, 180 N.E. 267 
(1932); Ohio Gen. Code, Sec. 12223-1 (3) and 12223-21 (2). Compare 
The State, Ex. Rel. Anderson v. Spence, 94 Ohio St. 252, 113 N.E. 1048 
(1916), with Boone v. The State, 109 Ohio St. 1, 141 N.E. 841 (1923). 
Thus a motion for new trial in the lower court is not necessary to appeal on 
questions of law and fact. Garrett v. Hagan, 33 Ohio App. 553, 170 N.E. 
191 (1929) ; 1 re Estate of Murphy, 27 Ohio L. Abs. 221 (1938). 

7° The opinion in the Cullen case expressly distinguished the Longman 
case. 
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is (1) effective or (2) necessary, authorized, or proper pro- 
cedure. The first raises the distinction between law and equity, 
and the second requires a careful analysis into the nature of a 
motion for new trial, the causes for which granted, and the need 
for a new trial to cure the errors involved. 


“Durty FILtep” as MEANING “EFFECTIVE” 


It is basic in appellate procedure in Ohio that the only order 
from which appeal may be taken is a final order. Hence if no 
final order, judgment, or decree has been entered before a 
motion for new trial is filed, pending, and overruled, the time 
within which to take the appeal not only will not run during 
pendency of such motion, but will not begin until a judgment 
is entered following the overruling of such motion. Since 1902 
a judgment in a jury case cannot be entered until a motion for 
new trial, if filed within three days of the verdict, has been 
overruled. Ohio Gen. Code, Section 11599 reads—* 


“When a trial by jury has been had, judgment 
must be entered by the clerk in conformity to the verdict, 
. . immediately after the time for the filing of a motion 
for a new trial if it has not been filed. When a motion for 
a new trial is filed, then such judgment shall be entered 
only when the court has sustained such verdict by over- 
ruling the motion. Upon such overruling it shall immedi- 
ately be entered.” 


Since the overruling per se of a motion for new trial is nota 
final order,” time for appellate review will not begin even then, 


20 95 Ohio Laws 351 (1902), amending, Rev. Stat., Sec. 5326. Before 
the amendment a judgment could be entered immediately upon the verdict, 
thus starting the limitation period for review even during the pendency of 
a motion for new trial. Young v. Shallenberger, 53 Ohio St. 291, 41 N.E. 
518 (1895); Dowty v. Pepple, 58 Ohio St. 395, 50 N.E. 923 (1898) 
(same rule, though because of absence of trial judge motion for new trial not 
overruled till expiration of time for review). The result was unfortunate, 
especially when the overruling of a motion for new trial was necessary as a 
basis for assigning errors upon appeal. See fn. 42, infra. 

71 Young v. Shallenberger, 53 Ohio St. 291, 41 N.E. 518 (1895); 
Unkle v. Unkle, 66 Ohio App. 364, 34 N.E. (2d) 71 (1940). 
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but will commence only when judgment is thereafter entered, 
although in actual practice the same entry overruling the motion 
for new trial also enters the final judgment. Hence the ques- 
tion of whether a motion for new trial tolls the period for 
review is answered here by the fact that during its pendency 
no judgment exists to review. Thus the motion for new trial 
preventing the entry of judgment may be said to be “effective 
in the circumstances.” 

But Section 11599 seems to be limited only to those 
instances when “a trial by jury has been had.” Hence the 
Supreme Court took a liberal step in Boedker'v. The Warren 
E. Richards Co.** when it applied Section 11599 to actions at 
law* where a jury is waived. The court stated at p. 19:— 


“The fact that a jury was waived . . . does not affect the 
principle involved. Technically speaking, the finding of 
the court would not be the verdict of a jury, but the rights 
of the parties would be the same in either event. It will be 
observed that the trial court, after the overruling of the 
motion for new trial, entered a new judgment without 
vacating the former judgment.” 


The rule of the Boedker case presumably applies only to 
actions at law where a jury is waived instead of more inclusively 
to all actions triable by jury under Ohio Gen. Code, Section 
11379, because the syllabus supporting the former view conflicts 
with the opinion of the case and the facts themselves involved 


22 Cf. Wells, Jr. v. Wells, 105 Ohio St. 471, 138 N.E. 71 (1922). 

8 Price v. Hathaway, 16 Ohio C.C. (N.S.) 599 (1907), aff’¢, 79 Ohio 
St. 478, 87 N.E. 1140 (1909); Morton v. Savin, 17 Ohio App. 51 (1922); 
cf. The M. J. Rose Co. v. Ross, 23 Ohio App. 23, 154 N.E. 346 (1926). 

24 124 Ohio St. 12, 176 N.E. 660 (1931). 

2° 'The difference in Ohio between a jury and a non-jury case is not 
exactly the same as that between an action at law and one in equity. See Ohio 
Gen. Code, Sec. 11379; cf. Gunsaullus v. Pettit, 46 Ohio St. 27, 17 N.E. 231 
(1888); Wagner v. Armstrong, 93 Ohio St. 443, 113 N.E. 397 (1916); 
Ireland v. Cheney, 129 Ohio St. 527, 196 N.E. 267 (1935). Since the 
Constitution of 1912 an action where a right to a jury trial is accorded may 
still be appealed if a “chancery”’ case; i.e., on questions of law and fact. 
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only an action at law. But the court deemed that it was draw- 
ing the distinction between a right and no right to a jury trial, 
the basis of a holding. The law-equity difference was con- 
sidered only in relation thereto, making it a dictum as a basis 
for the narrower interpretation of the case. The broader view, 
furthermore, seems to be the more logical distinction to draw 
as well as to accord more easily with the wording of Section 
11599—“When a trial by jury has been had”— thus construed 
to read, “When a trial triable by jury has been had.” The 
more limited interpretation recasts the statute to read, “When 
a trial at law has been had.” This form, however, excludes 
merely those few actions in equity “for the recovery of money 
only,” where a right to a jury trial is afforded by Ohio Gen. 
Code, Section 11379, but in these situations Section 11599 will 
be inapplicable or not, depending upon whether a jury is or 
is not waived, a rather fortuitous result in the light of the 
object which the Boedker case was intended to accomplish. 
Hence in an action at law, either with or without a jury, the 
entry upon the journal of a judgment within the three-day 
period after jury verdict or finding entry by the court will be 
ineffective to start the statutory period on review. The same is 
true when judgment is entered during the pendency of a motion 
for new trial filed within time, unless that judgment can be 
considered the overruling thereof.** The time for appeal then 
will begin only upon entry of judgment after overruling such 
motion.” 
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26 See fn. 15, supra. 

27 The holding of the Boedker case was based on Shelley v. The State, 
123 Ohio St. 28, 173 N.E. 730 (1923) (time to appeal from conviction 
runs from judgment entry after overruling motion for new trial). The cases 
following the Boedker case are:—The Bruce-MacBeth Engine Co. v. J. P. 
Eustis Manufacturing Co., 8 Ohio App. 341 (1917); Baylor v. Killinger, 
44 Ohio App. §23, 186 N.E. 512 (1933); Kizner v. Buckeye Union Cas- 
ualty Co., 45 Ohio App. 521, 187 N.E. 311 (1933) (reason for rule is 
motion for new trial needed to review evidence in law action); Midland 
Acceptance Corp. v. General Motors Acceptance Corp., 49 Ohio App. 243, 
197 N.E. 120 (1934); Drucker v. The Travelers Ins. Co., 49 Ohio App. 
526, 197 N.E. 492 (1934); Simcoe v. Kampf Herbal Laboratories Co., 
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But a motion for new trial has never been effective to pre- 
vent the entry of a judgment or decree in equity cases, the 
situation with respect to actions at law as well before 1902, so 
that until the passage of the New Appellate Procedure Act, 
the pendency of such a motion was held not to toll the statutory 
period on review.” The same rule has been applied to cases 





27 Ohio L. Abs. 141 (1935); see Kelley v. Hermann, 23 Ohio C.C. (N.S.) 
156, 158-60 (1914) (concurring opinion calls for application of Boedker case 
to equity action); cf. Klein v. Realty Board Investors, Inc., 48. Ohio App. 
235, 192 N.E. 867 (1934) (Boedker case not applicable when defendant’s 
motion for judgment granted). Contra: Ross v. Pfeiffer, 29 Ohio L. Abs. 47 
(1939) (motion to dismiss). Not only must the motion for new trial be 
specifically overruled, but a judgment must be thereafter entered. Otherwise 
an appeal is premature. Industrial Commission v. Wodinsky, 130 Ohio St. 
267, 198 N.E. 867 (1935); The Columbus Railway, Power & Light Co. v. 
The C. & Z. Furniture, Warehouse & Auction Co., 44 Ohio App. 159, 184 
N.E. 20 (1932); Getzug v. The Belvedere Building Co., 45 Ohio App. 326, 
187 N.E. 22 (1933); Reiter v. Ginocchio, 45 Ohio App. 434, 187 N.E. 
247 (1933); Cramer v. Cramer, 63 Ohio App. 358, 26 N.E. (2d) 785 
(1938); Jones v. Indust. Comm., 31 Ohio L. Abs. 356 (1939). Compare 
Kuhn v. Industrial Commission, 63 Ohio App. 279, 26 N.E. (2d) (1939) 
(motion for new trial not waived by filing notice of appeal) and Paul A. Sorg 
Paper Co. v. Hayes, 35 Ohio L. Rep. 512 (1931), with The Liberal Savings 
& Loan Co. v. The Frankel Realty Co., 137 Ohio St. 489, 30 N.E. (2d) 
1012 (1940). But when no motion for new trial was ever filed after a first 
judgment entry, such entry was held voidable only and hence appealable. 
The Western Union Telegraph Co. v. The Dixie Terminal Co., 59 Ohio 
App. 305, 17 N.E. (2d) 954 (1938). The limitation of “duly filed” might 
be read into Sec. 11599 so that, although a motion for new trial is filed 
after jury verdict or court’s finding, it will not prevent the entry of judgment. 
Here the motion could be said not to have been “duly filed” because not 
“effective in the circumstances.” 

28 The leading case is Craig v. Welply, 104 Ohio St. 312, 136 N.E. 143 
(1922) (action to set aside conveyance and transfer of stock). Section 11599 
was held not to prevent immediate entry of a decree, the date of which 
marked the beginning of the time to appeal. A motion for new trial then 
does not toll such period. Brown v. Coal Company, 48 Ohio St. 542, 28 
N.E. 669 (1891); Fountain Square Building, Inc. v. New Era Cafe, 45 
Ohio App, 479, 187 N.E. 364 (1933); The Ohio Associates Co. v. Pritz, 
48 Ohio App. 567, 194 N.E. 609 (1934) (but time for filing bill of excep- 
tions runs from overruling motion for new trial); Marquart v. Baltimore & 
Ohio Rd. Co., 49 Ohio App. 141, 195 N.E. 396 (1934); The First National 
Bank v. The Kittoe Boiler & Tank Co., 62 Ohio App. 411, 24 N.E. (2d) 
458 (1939) (after New Appellate Procedure Act); Showers v. Prundential 
Ins. Co., 24 Ohio L. Abs. 312 (1935) (rule of Craig case applied to filing 
bill of exceptions); Haines v. Peffer, 31 Ohio L. Abs. 675 (1940). Foun- 
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neither actions in equity nor triable to a jury where Section 
11599 does not obtain to make unnecessary the question 
whether a motion for new trial tolls the time to appeal.” 
When Section 12223-7 was passed, it was arguable that the 
same rule regarding the time for appeal in cases not governed 
by Section 11599 was still applicable. The word “decision” in 
“verdict or decision” might well refer to a decision by the court 
in an action at law where a jury has been waived. On the other 
hand, the proviso thus limited to an action at law, would be 
meaningless because no judgment could be entered by reason 
of Section 11599 until the overruling of the motion for new 
trial, the motion here delaying not the time to seek appellate re- 
view, which would otherwise run, but the time to render judg- 
ment. Furthermore, the tenor of Section 12223-7 implies that a 
judgment has already been entered, the situation applicable to 
all except law or jury cases. Therefore “decision” would include 
other actions where the court is also the trier of fact.*? But a 
dictum of the Supreme Court in The State, Ex Rel. Longman 





tain Square Building, Inc. v. New Era Cafe, supra. indicated that Sec. 11599 
should be applicable to chancery cases by referring to Ohio Gen. Code, Sec. 
11421-3 reading that so “far as in their nature applicable, the provisions of 
this chapter respecting trials by jury, apply to trials by the court.” This 
section, however, can not make Sec. 11599 applicable to non-jury cases, 
because the latter section does not appear in the Code chapter referred to by 
Sec. 11421-3. 

29 Wells, Jr. v. Wells, 105 Ohio St. 471, 138 N.E. 71 (1922) (action 
for divorce where new trial motion held ineffective to delay time to appeal, 
even on weight of evidence, since “motion for new trial affects the time when 
the limitation within which a petition in error may be filed begins to run 
only in those cases where the motion for a new trial prevents the entry of a 
judgment”). Heigel v. Heigel, 125 Ohio St. 638, 186 N.E. 99 (1932); 
In re Guardianship of Gausepohl, 51 Ohio App. 261, 200 N.E. 520 (1935) 
(exceptions to account of guardian in probate court), (1937) 7 Ohio Op. 
309; Neth v. Neth, 51 Ohio App. 267, 200 N.E. 517 (1935) (petition to 
vacate judgment); Borst v. Borst, 22 Ohio L. Abs. 203 (1936); Rabold v. 
Rabold, 23 Ohio L. Abs. 127 (1936); cf. McGowan v. Rishel, 125 Ohio St. 
77, 180 N.E. 542 (1932) (dismissal of one defendant for misjoinder). 

80 The distinction between law and equity was meant to be abolished 
See Dawson, On10 APPELLATE REVIEW AND Forms (1935) 24-25; MiLver 
AND GERKEN, CoMMENTS ON PROCEDURE IN THE SUPREME CouRT OF 


Onto (1936) 5-6; Ohio Gen. Code, Sec. 10214. 
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v. Welsh,” where an application for rehearing and new trial 
after dismissal of a petition on demurrer was held not to delay 
the time for appeal because no trial of an issue of fact had been 
had, concluded that the principle of the Craig and Wells cases 
governed. “The application for rehearing and a new trial did 
not delay the operative effect of the judgment entry dismissing 
the petition, . . .”** These words induced the Court of Appeals 
in The First National Bank v. The Kittoe Boiler & Tank Co.” 
to continue to apply the rule of the Craig case to actions in 
equity, in spite of Section 12223-7, thus necessitating the dis- 
missal of the appeal, even though filed within twenty days of 
overruling a motion for new trial. But another Court of Appeals 
in The State, Ex Rel. Squire v. Winch** went the other way 
and the Supreme Court affirmed,” holding that “decision” is 


31 See 133 Ohio St. 244, 246, 13 N.E. (2d) 119, 120 (1938). 

82 What the court probably meant was that, just as the motion for new 
trial filed after a finding in equity does not delay entry of the decree, so 
here no trial of an issue of fact having been had to make a motion for new 
trial “proper procedure,” the time for appeal was not delayed during the 
pendency of the application. 

8362 Ohio App. 411, 25 N.E. (2d) 458 (1939). The same Court of 
Appeals followed this case in Moock v. The First National Bank, No. 1810 
(1939); The State of Ohio, Ex Rel. Henry v. Packer, No. 1841 (1939); 
Baker v. Frazier, No. 1857 (1940). State, Ex Rel. Lavelle v. Ness, No. 
16199 (1939) (in mandamus action Court of Appeals of Cuyahoga County 
followed same rule). 

8462 Ohio App. 161, 23 N.E. (2d) 642 (1939) (action to set aside 
conveyance of real estate). A motion for new trial filed after the entry of 
the court’s judgment was held to delay the time for review. See Hart and 
Hart, Review of Ohio Case Law for 1939 (1940) 16 Ohio Op. 294, 313; 
The Liberal Savings & Loan Co. v. The Frankel Realty Co., 64 Ohio App. 

7, 28 N.E. (2d) 367 (1940); Williams v. Braun, 65 Ohio App. 451, 453, 
30 N.E. (2d) 363, 364 (1940); Mahaffey v. Stine, 28 Ohio L. Abs. 361, 
362 (1938); Anderson v. Local Union No. 413, 29 Ohio L. Abs. 364, 
366-69 (1939); Cultice v. DeMaro Realty Co., 29 Ohio L. Abs. 566, 569 
(1939) ; McLaughlin v. Rawn, 30 Ohio L. Abs. 609, 611 (1939); Coving- 
ton Building & Loan Ass’n. v. Yost, 31 Ohio L. Abs. 672, 674 (1940); 
Haines v. Peffer, 31 Ohio L. Abs. 675, 677 (1940). 

8° The State, Ex Rel. Squire v. Winch, 137 Ohio St. 479, 30 N.E. 
(zd) 994 (1940). The court said at pp. 482-3, “If the process of simplifi- 
cation is to be accomplished the language of the act must be accorded a liberal 
construction. With these premises in mind what distinction does this section 
recognize between an action at law and a suit in chancery with reference to 
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not restricted to actions at law, but here includes “a decree ina 
suit in chancery.” The result is that the same time for appeal 
applies to cases either in law or equity (including presumably 
the special actions in divorce and probate)** when a motion for 
new trial is “duly filed,” notwithstanding the query raised by 
the words in The Liberal Savings & Loan Co. v. The Frankel 
Realty Co.*" This case, decided the same day as the Cullen case, 
held without “determining whether a party may perfect his 
appeal within twenty days after the overruling of the motion 
for a new trial in a chancery case if he elects to wait” that an 
appeal on questions of law and fact may be taken within twenty 
days after the journal entry of final judgment and during the 
pendency of a motion for new trial, such motion thereby being 
waived. Although the distinction between actions at law and 
those in equity with respect to the effect of the pendency of a 
motion for new trial upon the time for appellate review has 
been abolished, a motion for new trial must be considered in 





the perfecting of an appeal? More exactly, what it meant by the wording 
“verdict or decision?” Is the use of the word “decision” restricted to 
actions at law? A close study of this and cognate sections discloses nothing 
to indicate that the term is employed in other than its broad, generic sense 
of a final determination of the rights of the parties in an action. Therefore, 
to hold that the word “decision” excludes either a judgment in an action at 
law or a decree in a suit in chancery would require not only judicial legislation 
but also the revival of a technical and confusing distinction that could serve 
no useful purpose.” Cf. Couk v. The Ocean Accident & Guarantee Corp., 
Ltd., 138 Ohio St. 110, 33 N.E. (2d) 9 (1941) (jurisprudence to find 
expression in absolute justice, not refinements of procedural technique). 

86 Weeden v. Weeden, 116 Ohio St. 524, 156 N.E. 908 (1927) 
(divorce) ; The Exposition Building and Loan Co. v. Spiegel, 12 Ohio C.C. 
761 (1893) (probate) ; cf. Trimble v. Koch, 26 Ohio St. 435 (1875); Ohio 
Gen. Code, Sec. 10501-22. Municipal courts are usually given the same 
power to grant new trials as are the courts of common pleas. Cf. Ohio Gen. 
Code, Sections 1558-18 (Cincinnati); 1558-67 (Columbus); 1579-28 
(Cleveland); 1579-63 (Dayton); 1579-104 (Hamilton); 1579-145 
(Youngstown); 1579-210 (Alliance); 1579-245 (Sandusky); 1579-302 
(Toledo) ; 1579-344 (Zanesville) ; etc. 

87 137 Ohio St. 489, 30 N.E. (2d) 1012 (1940), affirming, 64 Ohio 
App. 97, 28 N.E. (2d) 367 (1940). Would a notice of appeal filed over 
twenty days from entry of the decree be such a waiver of a pending motion 
for new trial that the twenty-day period would not be tolled because of the 
non-existence of such motion? 
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the light of the additional tests of whether such motion is 
necessary, proper, or authorized procedure.** 





88In The State, Ex Rel. Squire v. Winch, 62 Ohio App. 161, 23 N.E. 
(2d) 642 (1939) the Court said at p. 162—“The filing of the motion for 
a new trial within three days of the recording of the decree by the trial court 
was not only a proper but a necessary procedure, in an attempt to secure a 
reexamination of issues of fact after conclusion of the trial in chancery, and 
the entry of the judgment.” This might be interpreted to mean that a 
motion for new trial is essential as a basis for an appeal on questions of law 
and fact, “re-examination of issues of fact” meaning re-examination in the 
appellate court. The conclusion, however, was rendered unsound by the 
Liberal Savings & Loan Co. case holding that an appeal on questions of law 
and fact can be taken during the pendency of such motion, which is thereby 
waived. See McLaughlin v. Rawn, 30 Ohio L. Abs. 609 (1939) at p. 611— 
“Under the new procedural act, Sec. 12223-7, GC motion for new trial may 
be filed in chancery cases where the claimed errors are predicated upon such 
matters as would be manifest through a bill of exceptions,...” Is tlis an 
implication that this situation may be the only one where a motion for new 
trial filed after decree in equity is permissible? 

“Effective” might also be interpreted to mean that there exists a reas- 
onable chance that the trial court will grant such motion. Such interpretation, 
however, would cause increased litigation. 

Other types of motions in the nature of applications for rehearing do 
not suspend the time to appeal from the order, judgment, or decree to which 
directed. The Board of Commissioners v. Harshman, 101 Ohio St. 529, 130 
N.E. 935 (1920) (modification of decree on contempt proceedings); The 
State, Ex Rel. Kriss v. Richards, 102 Ohio St. 455, 132 N.E. 23 (1921) 
(motion to vacate entry overruling motion for new trial); Wyant v. Russell, 
109 Ohio St. 167, 142 N.E. 144 (1923) (same); City of Dayton v. Public 
Utilities Commission, 111 Ohio St. 476, 145 N.E. 849 (1924) (even though 
application for rehearing must be fiJed to review order of Commission) ; The 
State, Ex Rel. Lanker v. Kelsey, 126 Ohio St. 599, 186 N.E. 508 (1933). 
Compare Duncan v. The State, Ex Rel. Williams, 119 Ohio St. 453, 164 
N.E. 527 (1928) (motion to certify as conflict), with Harter v. Marsh, 
118 Ohio St. 145, 160 N.E. 614 (1928) (time to file appeal in Supreme 
Court does not begin till certification allowed). The South Cleveland Bank- 
ing Company v. Nachtrieb, 24 Ohio C.C. (N.S.) 504 (1905) (motion to 
set aside judgment) ; Woodward v. Brockell, 2 Ohio App. 37 (1913) (order 
of re-reference) ; The American Bank v. Sethman, 25 Ohio App. 81, 157 
N.E. 423 (1926) (motion to vacate foreclosure decree); Neighbors v. The 
Thistle Down Co., 26 Ohio App. 324, 159 N.E. 111 (1926) (motion to 
remove receiver); Friedman v. Brown, 35 Ohio App. 450, 172 N.E. 565 
(1930) (motion to change date of judgment entry); Eaton v. Robison, 
47 Ohio App. 436, 192 N.E. 132 (1933), aff'd, 127 Ohio St. 587, 190 N.E. 
249 (1934) (order confirming sale and distribution by receiver) ; The Equity 
Savings & Loan Co. v. Schwartz, 57 Ohio App. 392, 14 N.E. (2d) 359 
(1937) (motion to vacate foreclosure decree) ; Andrews v. Ackerman Coal Co., 
59 Ohio App. 65, 17 N.E. (2d) 247 (1937) (rehearing order granting new 
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New TriAt as “NECESSARY OR PROPER PROCEDURE” 


The second approach of the Longman case is whether a 
motion for new trial is “proper [or] authorized . . . in the cir- 
cumstances” or “necessary or proper procedure.” Since a new 





trial); The J. & F. Harig Co. v. City of Cincinnati, 61 Ohio App. 314, 22 
N.E. (2d) 540 (1938) (second motion for judgment on pleadings) ; Sullivan 
v. Cloud, 62 Ohio App. 462, 24 N.E. (2d) 625 (1939) (judgment vacated 
after appeal); Tracy-Wells Co. v. McKay, 26 Ohio L. Abs. 507 (1938) 
(overruling motion for new trial filed too late). But under circumstances where 
justice demands it a motion in the nature of an application for rehearing will 
delay the time to appeal. The Propeller Ogontz v. Wick, 12 Ohio St. 333 
(1861) (motion to reinstate appeal) ; Geiger v. The American Seeding Ma- 
chine Co., 124 Ohio St. 222, 177 N.E. 594 (1931) (leave to file amended 
pleadings on court’s own motion), (1931) 5 U. Cin. L. Rev. 502; Baldwin 
v. Lint, 53 Ohio App. 349, 5 N.E. (2d) 413 (1936) (motion to vacate sum- 
mary judgment granted while attorney away) ; see Wilder v. McDonald, 18 
Ohio C.C. 232, 233 (1899), aff'd, 63 Ohio St. 383, 59 N.E. 106 (1900) 
(time for appeal delayed if judgment modified or set aside); cf. Rules of 
Practice of The Courts of Appeals of Ohio (1936) Rule XI; Central National 
Bank v. Mills, 33 Ohio L. Abs. 169 (1940); Horth v. American Aggregates 
Corp., 20 Ohio Op. 76 (C. of A. 1940). 

8° The Longman case has been described as follows: “The privilege of 
filing same [motion for new trial] is one which may not be denied, if the 
motion may serve any useful purpose. If it does not serve a useful purpose, it 
is wholly unavailing to extend the period for filing a notice of appeal.” The 
Western Union Telegraph Co. v. The Dixie Terminal Co., 59 Ohio App. 
305, 17 N.E. (2d) 954 (1938) at p. 307. “When the motion involves 
merely iteration of a legal right fully preserved by previous action, it becomes 
superfluous and unnecessary and the [rule of the Longman case applies]. The 
action on the superfluous motion being unavailing to toll the limitation 
provided for the notice of appeal, the appeal is dismissed.” The J. & F. 
Harig Co. v. City of Cincinnati, 61 Ohio App. 314, 22 N.E. (2d) 540 
(1938) at p. 320. “In this respect the instant case must be distinguished 
from [the Longman case], wherein it was determined that the filing of a 
motion for a new trial following a judgment which sustained a demurrer was 
neither mecessary nor proper, because there had been no trial upon any issue 
of fact.””’ The State, Ex Rel. Squire v. Winch, 62 Ohio App. 161, 23 N.E. 
(2d) 642 (1939) at p. 162. The essence of the Longman case “lies not in 
the course of its discussion of what should control, but lies in what it terms 
‘our conclusions’,” that the Craig and Wells cases govern. The First National 
Bank v. The Kittoe Boiler & Tank Co., 62 Ohio App. 411, 24 N.E. (2d) 
458 (1939) at p. 412 “The principal case, in view of the language of the 
opinion, makes these two earlier cases applicable [Craig and Wells cases] 
under the New Appellate Practice Act and establishes the rule that the filing 
of a motion for a new trial stays the time for filing of the notice of appeal 
only, as was said in the Wells case, when the motion for a new trial prevents 
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trial by statutory definition “involves a reexamination of an 
issue of fact in the same court after trial” and since in the present 
case the demurrer “challenged merely the legal sufficiency of 
the pleadings,” there having been “no trial on any issue of 
fact,” the motion for new trial in that case was neither necessary 
nor proper procedure. Although the query may be raised— 
whether the crucial fact was that there had been no trial or 
that there had been no issue of fact—the latter is what the Court 
had in mind, since a trial—“a judicial examination of the issues, 
... of law..., in an action...” had been had and the Court in 
redefining a new trial stressed the words “an issue of fact.”*° 





the entry of judgment. That situation, by virtue of Section 11599 General 
Code, only occurs in jury cases, and in all other cases, the time for filing an 
appeal begins to run from the journalizing of the judgment or decree in the 
lower court.” Hart and Hart, Review of Ohio Case Law for 1938 (1939) 
13 Ohio Op. 340 at p. 355. “The facts in the[Longman case] are so 
dissimilar that we do not consider it controlling. There was in fact no trial 
and no motion for a new trial in that case.” The Liberal Savings & Loan 
Co. v. The Frankel Realty Co., 64 Ohio App. 97, 28 N.E (.2d) 367 (1940) 
at p. 102. “We... find the [Longman case] pertinent and determinative.” 
Mandevers v. Peerless Stove & Mfg. Co., 28 Ohio L. Abs. 255 (1938) at 
p. 256 (motion to arrest from jury and for judgment on pleadings and open- 
ing statement). “There could have been no necessity of the reconsideration 
of the determination of the facts [in the Longman case] because there was 
no dispute, the cause having been submitted on an agreed statement of facts. 
The only question before the court was the correctness of the application of 
the law to the conceded facts and issue of law only. In this situation there 
was no place for motion for new trial in the view which our Supreme Court 
has heretofore taken of the place and purpose of such a motion.” Anderson 
v. Local Union No. 413, 29 Ohio L. Abs. 364 (1939) at p. 369. “Thus 
it must be emphasized that a very real difference exists between the cases in 
which a mere question of law is presented by the record as upon a demurrer 
...and those cases in which ‘an issue of fact’ within the meaning of Section 
11575 is subject to re-examination.” Stevens, Observations on the Appellate 
Procedure Act (1939) 12 Ohio Bar 491 at p. 502. The Supreme Court 
passed final judgment on the effect of the Lomgmam case by saying: “How- 
ever, this view [that the rule of the Longman case applies] disregards the 
distinguishing feature that in the [Lomgman case] there concededly was no 
trial on any issue of fact whatsoever. The demurrer of course presented a 
question of law alone.” Cullen v. Schmit, 137 Ohio St. 479, 30 N.E. (2d) 
994 (1940) at p. 482. 

*° Ohio Gen. Code, Sec. 11376—“A trial is a judicial examination of 
the issues, whether of law or of fact, in an action or proceedings.” Section 
11575 —“A new trial is a re-examination, in the same court, of an issue of 














312 LAW JOURNAL — JUNE, 1941 


This line of reasoning induced the Court of Appeals in Man- 





fact, after a verdict by a jury, a report of a referee or master, or a decision 
by the court.” But cf. 55 Ohio Laws 81 (1858) (second trial as of right in 
place of appeal), repealed, Rev. Stat., Sec. 1753 (1880). Section 11377— 
“Issues arise on the pleadings where a fact or a conclusion of law, is main- 
tained by one party and controverted by the other. They are of two kinds: 
(1) Of law. (2) Of fact.” Section 11378—“An issue of fact arises: (1) Upon 
a material allegation in the petition denied by the answer. (2) Upon a set-off, 
counterclaim, or new matter, presented in the answer and denied by the 
reply. (3) Upon material new matter in the reply, which is to be considered 
as controverted by the adverse party without further pleading.” Section 
11303 “The only pleadings in civil actions are: . . .” petition, answer (cross- 
petition), reply, and demurrer to any one of the above. Section 11370—“A 
motion is an application for an order, addressed to a court or judge, by a 
party to a suit or proceedings, or one interested therein.” Section 11237— 
“An action is an ordinary proceeding in a court of justice, involving process, 
pleadings, and ending in a judgment or decree, by which a party prosecutes 
another for the redress of a legal wrong, enforcement of a legal right, or the 
punishment of a public offence.” Thus a motion for new trial made and 
overruled is not necessary to review evidence heard at a special proceeding 
commenced by affidavits instead of pleadings because not a trial, as pointed 
out in Minnear v. Holloway, 56 Ohio St. 148, 154, 46 N.E. 636, 637 
(1897). Phelps v. Schroder, 26 Ohio St. 549 (1875) (election contest) ; 
The Pittsburgh, Cleveland & Toledo Railroad Company v. Tod, 72 Ohio 
St. 156, 74 N.E. 172 (1905) (preliminary question in appropriation pro- 
ceeding); The Dayton & Union Railroad Company v. The Dayton & Mun- 
cie Traction Company, 72 Ohio St. 429, 72 N.E. 195 (1905); Charles 
Beitman & Co. v. McKenzie, 9 Ohio Dec. Repr. 403 (1884), aff'd, 17 Ohio 
L. Bull. 405 (1887) (motion to discharge attachment); Mercantile Trust 
Company v. Etna Iron Works, 4 Ohio C.C. 579 (1890) (to set aside appoint- 
ment of temporary receiver); Stone v. Bank, 8 Ohio C.C. 636 (1894) (to 
dissolve attachment) ; Acomb v. Clark, 16 Ohio C.C. 662 (1898) (dismissal 
for want of jurisdiction); Thomas v. Mangus, 2 Ohio C.C. (N.S.) 554 
(1904) (attachment); Cecil v. Grant, 6 Ohio C.C. (N.S.) 65 (1905); 
Schottenfels v. Massman, 16 Ohio App. 78 (1921) (motion to strike peti- 
tion); Snyder v. The New York, Chicago & St. Louis Rd. Co., 24 Ohio 
App. 514, 157 N.E. 427 (1927), aff'd, 118 Ohio St. 72, 160 N.E. 615 
(1928), afd, 278 U.S. 578, 49 S. Ct. 176 (1929) (appropriation pro- 
ceedings); Slater v. Brown, 43 Ohio App. 497, 183 N.E. 393 (1932) 
(motion to vacate judgment, time to file bill of exceptions not extended) ; 
Fairbanks, Morse & Co. v. Hill, 48 Ohio App. 418, 194 N.E. 397 (1934) 
(motion for costs); Laub v. The Warren Guaranty Title & Mortgage Co., 
54 Ohio App. 457, 8 N.E. (2d) 258 (1936) (motion to confirm sale of 
realty on mortgage foreclosure); Hoffman v. Weiland, 64 Ohio App. 467, 
29 N.E. (2d) 33 (1940) (order in aid of execution). But occasionally a 
motion for new trial has been held necessary to review the evidence in special 
proceedings. Snyder v. Wanamaker, 17 Ohio C.C. 184 (1898) (motion to 
set aside settlement of action) ; Whitman v. Sheets, 20 Ohio C.C. 1 (1899) 
(motion to quash service); Meachem v. Meachem, 11 Ohio L, Abs. 147 
(1931) (motion for temporary alimony). 
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devers v. Peerless Stove & Mfg. Co." to make the distinction 
as to the propriety of a motion for new trial between the situa- 
tion where a question of fact and a question of law was involved 
in the first trial. There the petition in an action at law was 
defective, but was not attacked by demurrer. The case having 
proceeded to trial, a jury having been impaneled, counsel for 
plaintiff having made his opening trial statement, and some 
preliminary testimony having been introduced, an oral motion 
was interposed to arrest the case from the jury and to render 
judgment in favor of defendant upon the pleadings and such 
opening statement. The trial court sustained the motion to 
dismiss the petition, the entry being journalized. A motion for 
new trial was overruled three months later and notice of appeal 
was filed the same day. The Longman case was held control- 
ling. The court in the Cullen case may further this solution in 
pointing out therein that “at the conclusion of the trial the 
court arrested the evidence from the consideration of the jury 
and rendered a judgment for the defendants on the theory 
that as a matter of law the plaintiff is not entitled to recover 


*1 28 Ohio L. Abs. 255 (1938). The report of the case reads that the 
motion for new trial was filed March 1, while the journal entry was dated 
March 30. Presumably April 1 is meant. Although the appeal was here 
dismissed as not having been filed in time, the court, pointing out that the 
petition did not state a cause of action, in effect decided the case on the 
merits. The query may be raised as to whether the same procedural rule 
would have been followed if granting the motion for judgment below had 
been error. This case is subject to several interpretations. (1) The one 
asumed herein is that the motion testing the legal sufficiency of the plaintiff’s 
case on the petition and opening statement presents to the court only an issue 
of law as opposed to an issue of fact, no matter when raised during the trial. 
(2) But the court may have felt that no trial begins before introduction of 
evidence by plaintiff to make a trial, if granted on motion, a “new trial.” 
(3) Although a first trial may have here begun, the court declaring that the 
opening statement did not aid the petition may have considered that the 
trial was only a hearing on demurrer, exactly like the Longman case. (4) Or 
an issue of fact can occur only when the facts are taken, not from the petition 
or opening statement, but from evidence actually introduced. (5) The last 
view is that a re-examination of an issue of fact on motion for new trial can 
occur only when the disputed issues of fact have actually been resolved by 
the trier thereof at the first trial. 
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from the defendants upon the evidence in the record. However 
[by her motion for new trial] the plaintiff asks a reexamination 
of the facts as well as the law, and one of her assignments of 
error involves the admission and exclusion of evidence . . [ which 
errors rendered the facts ]not correctly portrayed by the present 
record.” The implication was thereby raised that a motion for 
new trial seeking a reconsideration only of the ruling of the 
court in arresting the evidence from the jury and rendering 
judgment might not have been “duly filed.”*’ The State, Ex 
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42 This implication leads to one possible, but limited meaning of “neces- 
sary” —“duly filed” as “necessary” to save errors alleged for appellate review. 
The “necessary or proper procedure” test of the Longman case, re-emphasized 
by the words of the Court of Appeals in The State, Ex Rel, Squire v. Winch, 
62 Ohio App. 161, 23 N.E. (2d) 642 (1939), that in the Longman case a 
motion for new trial “was neither necessary mor proper, because there had been 
no trial upon any issue of fact” raises the question whether a motion for new 
trial will tol] the statutory period for review only in those situations where 
such motion is a prerequisite to raise on appeal alleged errors, grounds for 
such motion. When such is not the case, the motion may be considered merely 
a dilatory tactic, a matter of form, serving no useful purpose, and hence not 
“necessary procedure” to delay the time for appellate review. The test of 
the Cullem case, where “a motion for a new trial is duly filed only when, if 
granted, it would result in a reexamination of the issues of fact presented by 
the pleadings” may mean to distinguish the situation when at the first trial 
such issues were actually resolved by the trier of facts and when, although the 
first trial was to settle disputed issues of fact, judgment was entered, not on 
the facts as found by the trier, but as assumed for the purpose of testing the 
legal sufficiency of plaintiff’s or defendant’s case to date. In other words, no 
re-examination of issues of fact can result on granting a motion for new trial 
unless such issues were once “examined”’—actually resolved—by a trier of fact 
instead of being taken from such trier and found in some other way for the 
purpose of applying the law thereto, Hence a trial ending, not in a finding 
of disputed factual issues, but in verdict and judgment as a matter of law, 
is not such an examination of “the issues of fact presented by the pleadings” 
that the trial granted after a hearing upon motion for new trial could be 
called a “reexamination” thereof. Cf. Cullen v. Schmit, 137 Ohio St. 479, 
30 N.E. (2d) 994 (1940) at 481-2; Mandevers v. Peerless Stove & Mfg. 
Co., 28 Ohio L. Abs. 255 (1938) ; See Stevens, Observations On the Appellate 
Procedure Act (1939) 12 Ohio Bar 491, 502 (distinction between question 
of law and question of fact as basis for effectiveness of motion for new trial 
to delay time for appeal). In general when the appellate court is asked to 
review the facts on the weight of the evidence, the trial court must have been 
likewise requested in a motion for new trial, but, when an application of law 
to facts is reviewed on appeal, such motion in the trial court is unnecessary. 
Hence a motion for new trial may be “duly filed” only when “necessary” 
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Rel. Longman v. Welsh was distinguished on the ground that 
no trial was there had on any issue of fact, the demurrer pre- 
senting “a question of law alone,” the Court thus stressing the 
absence of an issue of fact, not the absence of any trial. 

The approach of the Cullen case in answering the question 
of when a motion for new trial is “duly filed” appears to be the 





to save errors for review. Thus to review a verdict, report, or decision resolv- 
ing disputed factual issues on the weight and sufficiency of the evidence, a 
motion for new trial designating ground 6 of Section 11576 must have been 
overruled. Kepner’s Administrator v. Snively’s Administrator, 19 Ohio 296 
(1850); Westfall v. Dungan, 14 Ohio St. 276 (1863); Ide v. Churchill, 
14 Ohio St. 372 (1863); Hoffman v. W. Y. M. Gordon, & Bro., 15 Ohio 
St. 211 (1864); Randall v. Turner, 17 Ohio St. 262 (1867); Turner v. 
Turner, 17 Ohio St. 449 (1867); Spangler v. Brown, 26 Ohio St. 389 
(1875); Everett, Weddell & Co. v. Sumner, 32 Ohio St. 562 (1877); Union 
Insurance Company v. McGookey, 33 Ohio St. 555 (1878); Railroad Com- 
pany v. Kassen, 49 Ohio St. 230, 31 N.E. 282 (1892); The State, Ex Rel. 
Porter v. Clark, 112 Ohio St. 133, 146 N.E. 815 (1925); Emery v. City 
of Toledo, 121 Ohio St. 257, 167 N.E. 889 (1929); Chapek v. The City 
of Lakewood, 11 Ohio App. 203 (1919); Rowe v. Rowe, 16 Ohio App. 180 
1922) ; Cox v. Cox, 34 Ohio App. 192, 170 N.E. 592 (1929); Murray v. 
Brown, 46 Ohio App. 136, 188 N.E. 15 (1933); Gearhart v. Columbus 
Ry., Power & Light Co., 65 Ohio App. 225, 29 N.E. (2d) 621 (1940); 
cf. Deveraux v. Hutchinson, 21 Ohio C.C. (N.S.) 462 (1907), aff'd, 7 

Ohio St. 415, 85 N.E. 1124 (1908) (motion for new trial needed to review 
special findings of fact even though general verdict rendered for appellant). 
An appeal on questions of law being allowed from a chancery case, Stuckey v. 
The New York, Chicago & St. Louis Rd. Co., 58 Ohio App. 14, 15 N.E. (2d) 
975 (1937), to review the evidence here a motion for new trial made and 
overruled is likewise necessary. Turner-v. Turner, supra; Spangler v. Brown, 
supra. To hold that a motion for new trial here would not delay the period 
for review would result, when none is filed, either in limited review or no 
review at all where the factual finding is the only error claimed. A motion 
for new trial overruled is likewise required to re-examine on appeal factual 
findings, even when no conflict in the evidence exists, since minds may differ 
in the ultimate finding, consisting of inferences drawn from such evidence. 
The Bank of Virginia v. The Bank of Chillicothe, 16 Ohio 170 (1847); 
Spangler v. Brown, supra; Chapek v. The City of Lakewood, supra (applied 
when verdict directed for defendant). Even though only one inference is 
possible from the testimony of undisputed witnesses, because the trier of fact 
may have disbelieved them, a motion for new trial is also needed here to 
review the factual findings. Werk v. Voss, 8 Ohio Dec. Repr. 205 (Dist. Ct. 
1881). But to draw a distinction for purposes of computing time for appeal 
between findings of fact and conclusions of law would be unfortunate because 
of the shadowy line between them. Cf. The C. L. & N. Railway Co. v. 
Kellsall, 6 Ohio N.P. (N.S.) 487 (Sup. Ct. 1908), afd, The Cincinnati, 
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“proper procedure” test, for filing such motion in accordance 
with the statutory definition certainly must be authorized or 
proper. Such approach is the logical one of finding out the 
nature of such motion as defined-elsewhere in the Code, Section 
11575. But along with an examination of this statutory defini- 
tion several other sections of the Code should also be examined 





Lebanon & Northern Railway Co. v. Kelsall, 82 Ohio St. 388, 92 N.E. 1110 
(1910). Furthermore, other types of error, grounds for new trial, must be 
considered upon motion for new ‘trial to preserve them for review. Hills y, 
Ludwig, 46 Ohio St. 373, 24 N.E. 596 (1889) (request for charges re- 
fused); see The Toledo & Ohio Central Railway Co. v. Marsh, 17 Ohio 
C.C. 379, 383 (1898) (excessive damages, refusal to charge). To be con- 
trasted with review on the weight of the evidence, presenting “issues of fact” 
are the instances where a motion for new trial overruled is not necessary for 
appellate review. Thus where no evidence exists fairly tending to establish 
facts, the existence of which are essential to make out a cause of action or 
defense and raising an error of law for want of proof, The Travelers’ 
Indemnity Co. v. The M. Werk Co., 33 Ohio App. 358, 169 N.E. 584 
(1929) ; see Turner v. Turner, 17 Ohio St. 449, 452 (1867); The Western 
Ohio Ry. Co. v. Fairburn, 99 Ohio St. 141, 142, 124 N.E. 131 (1918) 
(weighing evidence as against no evidence distinguished); cf. The Medina 
County Mutual Fire Insurance Company v. Palm, 5 Ohio St. 107 (1855). 
When the court makes a finding of fact separately from conclusions of law, 
Lockwood v. Krum, 34 Ohio St. 1 (1878); Miller v. Douglas, 13 Ohio C.C. 
439, 14 Ohio C.C. 14 (1897), the reason being that the question involved, 
whether the conclusions of law follow from the facts as found as an applica- 
tion of law to facts, is a question of law. The Cincinnati Gas & Electric 
Company v. Archdeacon, 80 Ohio St. 27, 88 N.E. 125 (1909); State v. 
Wirick, 81 Ohio St. 343, 90 N.E. 937 (1910); Luntz v. Stern, 135 Ohio 
St. 225, 20 N.E. (2d) 241 (1939); Yahraus v. Stevens, 29 Ohio L. Rep. 81 
(1929). When the record contains an agreed statement of facts, H. W. 
Brown & Co. v. D. W. Mott & Brothers, 22 Ohio St. 149 (1871); McGon- 
nigle v. Arthur, 27 Ohio St. 251 (1875); In Matter of Estate of Hinton, 
64 Ohio St. 485, 60 N.E. 621 (1901); Bettman v. Northern Insurance Co., 
134 Ohio St. 341, 16 N.E. (2d) 472 (1938). Likewise the granting or 
refusing to grant a motion for directed verdict, to declare a nonsuit, to arrest 
the evidence from the jury and for judgment, or for judgment upon the 
pleadings or pleadings and opening statement, or a demurrer to the evidence 
presents questions of law. The Jacob Laub Baking Co. v. Middleton, 118 
Ohio St. 106, 160 N.E. 629 (1928); Inglish v. Industrial Commission, 
125 Ohio St. 494, 182 N.E. 31 (1932); Klein v. Realty Board Investors, 
Inc., 48 Ohio App. 235, 192 N.E. 867 (1934); Oster v. The Columbian 
National Fire Insurance Company, 29 Ohio L. Rep. 239 (1929); cf. Cornell 
v. Morrison, 87 Ohio St. 215, 100 N.E. 817 (1912); Durbin v. The Hum- 
phrey Co., 133 Ohio St. 367, 14 N.E. (2d) 5 (1938); Gerend v. City of 
Akron, 63 Ohio App. 78, 25 N.E. (2d) 363 (1939), reversed om other 
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to discover when a motion for new trial is authorized or “proper 
procedure” and hence “duly filed.” 

“Proper Procedure.” Thus upon carrying this approach a 
step further a motion for new trial would seem to be “duly 
filed” when filed for any of the causes for which a new trial 
will be given by the trial court, as enumerated in Section 11576, 
for this is part of the privilege given to a party defeated at the 





grounds, 137 Ohio St. 527, 30 N.E. (2d) 987 (1940). This conclusion 
results from the process followed in passing upon such motions or demurrer 
and described in Ellis v. The Ohio Life Insurance and Trust Company, 4 Ohio 
St. 628 (1855) at 645-6, “When all the evidence offered by the plaintiff has 
been given and a motion for nonsuit is interposed, a guestion of law is pre- 
sented, whether the evidence before the jury tends to prove all the facts in- 
volved in the right of action, and put in issue by the pleadings. All that the 
evidence in any degree tends to prove, must be received as fully proved.... 
The motion involves not only an admission of the truth of the evidence, but 
the existence of all the facts which evidence conduces to prove. It thus concedes 
to plaintiff everything that the jury could possibly find in his favor and 
leaves nothing but the question whether, as a matter of law, each fact indis- 
pensable to the right of action has been supported by some evidence.” The 
degree of proof necessary, scintilla or sufficient so that the facts and reasonable 
inferences deducible therefrom are such that the jury as fair-minded men 
could reasonably arrive at different conclusions, makes no difference. Cf. 
Hamden Lodge No. 517 v. The Ohio Fuel Gas Co., 127 Ohio St. 469, 
189 N.E. 246 (1934) (scintilla rule abolished), (1934) 33 Micn. L. Rev. 
136. Consequently a motion for new trial is not necessary in these cases to raise 
on review the alleged error. The Jacob Laub Baking Co. v. Middleton, 
supra; Inglish v. Industrial Commission, supra; Klein v. Realty Board Inves- 
tors, Inc., supra; Oster v. The Columbian National Fire Insurance Company, 
supra; see Roadway Express, Inc. v. Fidelity & Guaranty Fire Corp., 52 Ohio 
App. 401, 411, 3 N.E. (2d) 805, 809 (1935). To predicate error on admis- 
sion or rejection of evidence and on the charge or failure to charge a jury, no 
motion for new trial is needed. Earp v. The Pittsburgh, Fort Wayne and 
Chicago Railroad Company, 12 Ohio St. 621 (1861); Seagrave v. Hall, 
10 Ohio C.C. 395 (1895); McAlpin v. Clark, 11 Ohio C.C. 524 (1896), 
afd, 56 Ohio St. 786, 49 N. E. 1112 (1897); cf. The State v. Langen- 
stroer, 67 Ohio St. 7, 65 N.E. 152 (1902) (impaneling jury and introduc- 
tion of testimony before justice of peace). But cf. Cullen v. Schmit, 137 
Ohio St. 479, 30 N.E. (2d) 994 (1940) (motion for new trial on ground 
of admission and exclusion of evidence held “duly filed.”) The Cullen case, 
furthermore, held that a motion filed on this ground is “duly filed” even 
when the first trial did not resolve disputed factual issues. Consequently this 
case is an exception to the rule suggested by the interpretation herein posed. 
Although this interpretation of “duly filed” in the light of the Longman case 
is conceivable, it is in addition too narrow and should not be adopted. 
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first trial.** In general these causes contemplate the situation 
where for some reason or other the one seeking to vacate a 
former verdict, report or decision has not received a fair trial, 
substantial justice not having been done.** Two of the statutory 
grounds in particular must be analyzed in the light of the 
implication of the Cullen case—a reconsideration of an issue of 
fact as compared to a reconsideration of an issue of law—in 
determining whether a motion for new trial is “duly filed.” 
They are Section 11576 (6)—“That the verdict, report, or 
decision is . . . contrary to law” and Section 11576 (8)— 
“Error of law occuring at the trial and excepted to by the party 
making the application.” In Weaver v. The Columbus, Shaw- 
nee Ff Hocking Valley R’y Co.*° Judge Bradbury said of sub- 
division 6 of Section 11576 at p. 495:— 

“This ground that the ‘verdict, report, or decision’ 
is contrary to law is broad and comprehensive. It would 
seem to include any error of law committed by the trial 
court in the course of a trial prejudicial to the losing 
party.” (italics supplied.) 

In determining what causes for new trial fall within sub- 
sections 6 and 8, Ohio Gen. Code, Section 11564 should be 
considered as an analogous statute, since it contemplates the 
filing of a motion for new trial based upon certain objections 
therein specifically enumerated. Thus the pendency of a 
motion for new trial under this statute, listing as grounds of 
error the action of the court in giving and refusing to give 
certain special instructions, delays the time within which the bill 
of exceptions must be taken until overruling of such motion.“ 
Likewise, where a motion for new trial assigned as error the 


43 See Weaver v. The Columbus, Shawnee & Hocking Valley R’y Co., 
55 Ohio St. 491, 496, 45 N.E. 717, 719 (1896); The Dayton & Union 
Railroad Company v. The Dayton & Muncie Traction Company, 72 Ohio 
St. 429, 436, 74 N.E. 195, 197 (1905). 

** Cf. Hinton v. McNeil, 5 Ohio 509 (1832). 

*° 55 Ohio St. 491, 45 N.E. 717 (1896). 

4° Cincinnati Street Railway Co. v. Wright, 54 Ohio St. 181, 43 N.E. 
688 (1896). 
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sustaining of a motion to arrest the testimony from the jury 
and to render judgment for defendant, the bill of exceptions 
filed within the prescribed period after the overruling of a 
motion for new trial was in time.*’ Because such motion was not 
necessary as a basis for appeal and Section 11564 at that time 
prescribed as the commencement of the period the date of 
“the decision of the court where a motion for a new trial is not 
necessary,” the court relied expressly on subdivision 6 of section 
11576, “that the verdict, report, or decision . . . is contrary to 
law,” as here authorizing a motion for new trial. In an appro- 
priation suit a motion for new trial, specifying that the petitioner 
had no right to make the appropriation, that there was no 
necessity therefor, and that the court was without authority to 
impanel a jury was held to have been properly filed under sub- 
divisions 6 or 8, since such a motion need not follow the exact 
language of the statute, if the causes enumerated are such as are 
embraced within the meaning of the statute.** Hence a bill of 
exceptions taken from the overruling of the motion was in 
time.” The Cullen case itself held that a motion for new trial 


*7 Weaver v. The Columbus, Shawnee & Hocking Valley R’y Co., 55 
Ohio St. 491, 45 N.E. 717 (1896); The Dayton & Union Railroad Com- 
pany v. The Dayton & Muncie Traction Company, 72 Ohio St. 429, 74 N.E. 
195 (1905) (motion for new trial in appropriation proceedings based on 
errors in rulings on evidence and verdict and judgment against “law of the 
case”); Rafferty v. The Toledo Traction Co., 19 Ohio C.C. 288 (1899), 
afd, 64 Ohio St. 607, 61 N.E. 1147 (1901); Little v. Rees, 23 Ohio L. 
Abs. 459 (1936). 

*8 Reusch v. The Northern Ohio Traction & Light Company, 19 Ohio 
C.C. (N.S.) 1 (1912), aff'd, 8g Ohio St. 456, 106 N.E. 1074 (1914). 

49 See also 30 Onto Juris. (1933) 99-109; Fox v. The State, 34 Ohio 
St. 377 (1878) (verdict not responsive to whole indictment); Burke v. 
Bader, 114 Ohio St. 278, 151 N.E. 187 (1926) (jury disregarding issue 
made verdict contrary to law); see Bozzelli v. Industrial Commission, 122 
Ohio St. 201, 209, 171 N.E. 108, 110 (1930) (sufficiency of petition can 
be challenged by motion for new trial that verdict is contrary to law) ; Horn 
v. Horn, 30 Ohio L. Abs. 349 (1938). Erroneously refusing to direct a 
verdict, a motion therefor not having been renewed at the close of all the 
evidence is not the basis for judgment, but is grounds for a new trial, that 
the verdict and judgment are contrary to law. The Cincinnati Traction Co. 
v. Durack, 78 Ohio St. 243, 85 N.E. 38 (1908); The City of Zanesville v. 
Stotts, 88 Ohio St. 557, 106 N.E. 1051 (1913); The Youngstown & Subur- 
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applying for a re-examination of the rulings of the trial court 
on the admission and exclusion of evidence is “duly filed.” 
Yet the admissibility of evidence involves questions of law and 
the court is asked to re-examine them by such motion. But 
“a reexamination of the issues of facts presented by the plead- 
ings” results only if the motion is granted. The comparison 
between an issue of fact and one of law as the test of the pro- 
priety of a motion for new trial fails tu distinguish between the 
question or issue presented to the court in deciding whether to 
grant the motion for new trial and the later question or issue 
presented on the new trial itself, if granted. The former is 
always a question of law, even when the ground is that, the 
verdict or decision is against the weight of the evidence.” If 
the ground alleged is held to be well taken and a new trial 
accorded, the same question need not again be reconsidered at 





ban Ry. Co. v. Fauk, 114 Ohio St. 572, 151 N.E. 747 (1926); Wehnes v. 
Schliewe, 47 Ohio App. 452, 192 N.E. 12 (1934). A motion for directed 
verdict here is now unnecessary. See 116 Ohio Laws 413 (1935), amending, 
Ohio Gen. Code Sec. 11601. Cf. Minnear v. Holloway, 56 Ohio St. 148, 
153-4, 46 N.E. 636, 637 (1897); Chapek v. The City of Lakewood, 11 
Ohio App. 203 (1919) (motion for new trial essential after directed verdict). 
The grounds for new trial under Section 11576 have been held not exclusive. 
Brenzinger v. The American Exchange Bank, 66 Ohio St. 242, 64 N.E. 118 
(1902); Wagner v. Long, 133 Ohio St. 41, 11 N.E. (2d) 247 (1937). 
Erroneously granting a directed verdict in other states with new trial statutes 
like the one in Ohio has been held the basis for a motion for new trial. 
Darling v. The Atchinson, Topeka & Santa Fe Railway Company, 76 Kan. 
893; 93 Pac. 612 (1907); Bottineau Land & Loan Company v. Hintze, 150 
Iowa 646, 125 N.E. 842 (1910). Or erroneously denying such motion. 
Steele v. Werner, 83 P. (2d) 56 (Cal. App. 1938). Comtra: Federal Land 
Bank v. Gross, 178 Ga. 83, 172 S.E. 227 (1933) (nonsuit granted). 

5° Cy. Sherer v. Piper, 26 Ohio St. 476 (1875); Masters v. The Cin- 
cinnati Traction Co., 16 Ohio App. 99 (1922). Errors in the charge or 
refusal to charge are the basis for such motion. White v. Thomas, 12 Ohio 
St. 312 (1861); The Pennsylvania Company v. Miller & Co., 35 Ohio St. 
541 (1880) ; Shelb v. Swank, 57 Ohio App. 144, 12 N.E. (2d) 417 (1937); 
see Kline v. Wynne, Haynes & Co., 10 Ohio St. 223, 227 (1859). As is an 
erroneous verdict because of misapprehension of the jury. The General 
Convention v. Crocker, 7 Ohio C.C. 327 (1893); Schatzinger v. Boyd, 22 
Ohio C.C. (N.S.) 514 (1907). 

51 See Ohio Gen. Code, Sec. 12223-1(2); Gilmore v. Dorning, 31 
Ohio L. Rep. 588, 589 (1930). But cf. Werner v. Rowley, 129 Ohio St. 15, 


193 N.E. 623 (1934). 
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the second or new trial because it has already been decided. 
At least such new trial is not granted for the purpose of re- 
considering this question, but instead is to establish a new 
record, to re-examine the factual issues, and is essential because 
either disputed facts have not as yet been established or have 
been erroneously found by the first verdict of the jury, report 
of the referee, or decision of the court. 

“Necessary Procedure.” A new trial, being costly of time 
and money, is never given unless necessary. Hence, if granting 
one is the only way to correct the errors committed in the first 
trial and alleged on motion as grounds for a new trial, the 
motion, although not essential to lay a basis for appellate 
review, should be considered not only “proper” and “author- 
ized,” but “necessary” procedure in accordance with the rule 
of the Longman case.** Thus in the usual case where a 
motion for directed verdict is erroneously granted against 
plaintiff at the close of his or of all the evidence and judgment 


52 “Necessary” is used here not as a basis for appellate review, but to cure 
errors of the first trial. See The State, Ex Rel. Squire v. Winch, 62 Ohio 
App. 161, 162, 23 N.E. (2d) 642, 643 (1939) (motion “necessary” to have 
trial court grant new trial); cf. fn. 42, supra. Another possible meaning of 
“necessary” is “necessary” to perfect the bill of exceptions, especially under 
amended Ohio Gen. Code, Sec. 11564, when the court of appeals deter- 
mines that an appeal on questions of law and fact can be heard on questions 
of law only. State ex. Everts v. Jackson, 23 Ohio L. Abs. 259 (1936) 
(not chancery case); State ex. Warnér v. Smith, 23 Ohio L. Abs. 313 
(1936) ; Schwenkel v. Schwenkel, 23 Ohio L. Abs. 321 (1936) (not chan- 
cery case and no appeal bond); Edward Wren Co. v. Retail Clerks Union 
Local No. 190, 28 Ohio L. Abs..g5 (1938) (no appeal bond); see Stevens, 
Observations om the Appelate Procedure Act (1939) 12 Ohio Bar 491, 
502-3. But these cases seem to be restricted to situations where the alleged 
errors involved the weight of the evidence, to review which a motion for 
new trial made and overruled is essential. Furthermore Sec. 11564 expressly 
provides for perfecting a bill of exceptions when no motion for new trial is 
filed. Such motion will not delay the forty-day period to file when no trial 
of issues based on pleadings has been had. Slater v. Brown, 43 Ohio App. 
497, 183 N.E. 393 (1932); see fn. 40, supra. A motion for new trial has 
been held not a prerequisite to filing a bill of exceptions, although no question 
of retaining an appeal under the proviso of Sec. 11564 was involved. State 


ex Van Buren Twp. Bd. of Ed. v. Oakwood City Bd. of Ed., 32 Ohio L. 
Abs. 378, 394 (1940). 

















322 LAW JOURNAL — JUNE, I94I 


is entered thereupon, a new trial, the constitutional® right 
accorded plaintiff to reach a jury, granted on motion either by 
the trial court or given on reversal and remand by the upper 
court, is the only way to cure the error.“ This situation is one 
of an erroneous application of the law by the court, just as the 
jury after making findings of fact may erroneously apply the law 
thereto and thus necessitate, when facts are not separately found, 
a new trial on the ground that the verdict is “contrary to law.” 
A motion for such new trial would in either case then be “duly 
filed” and hence delay the twenty-day period. 

Two queries, however, are hereby raised. Although upon 
motion for directed verdict upon the pleadings and opening 
statement or upon the evidence offered by plaintiff the jury is 
directed to bring in a verdict,” upon the granting of other types 
of motions, raising the same question as to the legal sufficiency 


58 See Ohio Const. Art. 1, Sec. 5. 

°# In the argument following the assumption is made that Section 11599 
does not apply. If it does, judgment cannot be entered until the overruling 
of the motion for new trial and the proviso of Section 12223-7 is unnecessary. 
Although Section 11599 may apply where a verdict is actually returned on 
the granting of defendant’s motion for directed verdict, it does not delay entry 
of judgment where judgment is granted on motion without the form of a 
jury verdict, as was done in the Cullen case. Klein v. Realty Board Investors, 
Inc., 48 Ohio App. 235, 192 N.E. 867 (1934). Contra: Ross v. Pfeiffer, 
29 Ohio L. Abs. 47 (1939). Such distinction was made in McCallan v. Lake 
Shore & Michigan Southern Railway Company, 5 Ohio C.C. (N.S.) 366 
(1904) and Oster v. The Columbian National Fire Insurance Company, 
29 Ohio L. Rep. 239 (1929). The entry of judgment may be delayed in 
a jury case after granting a motion for such judgment as a matter of law 
even though a jury is not used. When a verdict is directed, such seems to be 
the practice. Cf. The Peoples and Drovers Bank v. Craig, 63 Ohio St. 374, 
59 N.E. 102 (1900); Strangward v. The American Brass Bedstead Com- 
pany, 82 Ohio St. 121, 91 N.E. 988 (1910); Kasky v. Baltimore & Ohio 
Rd. Co., 23 Ohio App. 185, 155 N.E. 174 (1926); City of Cincinnati v. 
Board of Education, 63 Ohio App. 549, 27 N.E. (2d) 413 (1940). But 
Section 11599 may not compel this practice. See Webb v. The Western 
Reserve Bond & Share Co., 115 Ohio St. 247, 255, 153 N.E. 289, 291 
(1926). Whether the statute does or does not apply should not be governed by 
the form in which defendant requests judgment as a matter of law in his favor. 

55 Cf. Neckel v. Fox, 110 Ohio St. 151, 143 N.E. 389 (1924); 
Czellath v. Schaub, 37 Ohio App. 232, 174 N.E. 599 (1930); Meizner v. 
Coblitz, 39 Ohio App. 20, 176 N.E. 692 (1930); see Lehman v. Harvey, 
45 Ohio App. 215, 224, 187 N.E. 28, 32 (1933). 
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of plaintiffs case to date, no jury is needed or used to return a 
verdict upon which judgment is entered.” Into this class fall 
motions for judgment upon the pleadings, the pleadings and 
opening statement or upon the evidence alone, for non-suit, 
or to arrest the evidence from the jury and to render judgment, 
or a demurrer to the evidence, or objection to the introduction 
of any evidence because of insufficiency of the petition. Here 
it is arguable that a motion for new trial is not “duly filed” 
within the definition of Section 11575 when, although a jury 
is impaneled to hear the case, no verdict is ever returned after 
which that motion may be filed. But a motion in such case 
is filed after the “decision by the court” as specified in Section 
11575. It is like a non-jury case. The need for a new trial to 
cure the error involved in thus rendering judgment against 
plaintiff is equally as great. No distinction affecting the pro- 
priety of filing a motion for new trial should be grafted on the 
fortuitous circumstance of the form in which defendant chooses 
to test plaintiff’s case and in which judgment is entered. 

The second query is more difficult to answer. When can it 
be said that one trial of an issue of fact has been had so that a 
motion for new trial seeks a second or “new trial” within the 
meaning of Section 11575? When is a new, rather than the 
first, trial necessary? This problem is especially pertinent to 
the situation where the defendant is testing by motion the legal 
sufficiency of plaintiff’s case, for this can be done at any time 
from the filing of the petition, by demurrer,” to a time even 


°° Cf., Radebaugh v. Citizens Trust & Savings Bank, 26 Ohio N.P. 
(N.S.) 347 (C.P. 1925); Federal Land Bank v. Gross, 178 Ga. 73, 172 S.E. 
227 (1933). 

°? See Luberger and Meier, The Motion in Ohio Civil Procedure (1930) 
4 U. Cin, L. Rev. 251, 271-72, 274-79; cf. Ohio Gen. Code, Sec. 11601 
(motion for judgment on pleadings or evidence at any time); The Wabash 
Railroad Company v. Skiles, 64 Ohio St. 458, 60 N.E. 576 (1901) (suffi- 
ciency of petition tested by objection to introduction of any testimony) ; 
Rheinheimer v. The Aetna Life Insurance Company, 77 Ohio St. 360, 
83 N.E. 491 (1907); Cullen v. Schmit, 137 Ohio St. 479, 30 N.E. (2d) 
994 (1940) (arresting evidence from jury). 

58 Ohio Gen. Code, Sec. 11303 and 11309. 





; 
§ 
5 
t 
‘ 















324 
after the verdict, by motion notwithstanding the verdict.” The 
erroneous sustaining of a demurrer and entering of judgment 
or rendering of judgment upon the pleadings will be the 
grounds on appeal for remanding for the firs¢ trial of an issue of 
fact.” That a motion for new trial after dismissal of the petition 
on hearing on demurrer is not proper or authorized procedure 
is settled.“ But how much further must the proceedings ad- 
vance before the upper court in reversing for error intervening 
will remand for a new or second trial? Where should the line 
be drawn? Ifa trial has begun, it must have ended either in a 
verdict and judgment or decision from which an appeal is 
taken.” After such verdict or decision a motion for new trial is 
filed. Hence the granting of the motion will result in a 
new trial. The question then remains—When does a trial of an 
issue of fact begin? 

A trial has been defined in almost as many different ways 
as there are situations which necessitate the defining of the 
term,” especially as to when it begins.“* For example, for 
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59 Ohio Gen. Code, Sec. 11601. The question can be raised for the 
first time on appeal. 

6° The Columbus Packing Co. v. The State, Ex. Rel. Schlesinger, 106 
Ohio St. 469, 140 N.E. 376 (1922); Rhoades v. McDowell, 24 Ohio App. 
94, 156 N.E. 526 (1927). But cf. Braun v. Pociey, 18 Ohio App. 370 
(1923) (trial called “‘new’’). 

“1The State, Ex Re/. Longman v. Welsh, 133 Ohio St. 244, 13 N.E. 
(2d) 119 (1938). 

82 See Garden City Feeder Co. v. Commissioner, 75 F. (2d) 804, 806 
(C.C.A. 8th, 1935). 

68 Railway Company v. Thurstin, 44 Ohio St. 525, 9 N.E. 232 (1886) 
(hearing on motion to dismiss as “trial” in statute requiring court to state 
facts upon which alleged errors and rulings during “trial” arise) ; ‘Thompson 
v. Denton, 95 Ohio St. 333, 116 N.E. 452 (1917) (order fixing compensa- 
tion of receiver as appealable under “trial of chancery cases” clause in consti- 
tutional jurisdiction of court of appeals) ; The State, Ex. Rel. Faber v. Jones, 
95 Ohio St. 357, 116 N.E. 456 (1917) (same for motion in insolvency 
courts). 

®4 State Ex Rel. Seney v. Toledo Gardeners Exchange Co., 65 Ohio L. 
Bull. 243 (N.D. Ohio 1920) (petition for removal to federal court as filed 
before “trial” in state court); State Ex Re/. Montana Central Railway Com- 
pany v. District Court, 32 Mont. 37, 79 Pac. 546 (1905) (dismissal without 


prejudice of action before “trial”). 
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purposes of review of “errors of law occuring at the trial” 
rulings on impaneling a jury were held embraced within the 
trial. Viewed abstractly, since the Ohio General Code includes 
the sections on impaneling a jury under the Division on “Trial” 
and the chapter on “Conduct of the Trial,”®* the trial might 
be said to commence as soon as the issues have been made up 
and the selection of the jury is about to begin. But something 
more must happen than the impaneling of a jury before a final, 
appealable order will be entered.*’ Nothing on the merits has 
been as yet decided. Then the next logical place where a trial 
may be said to begin is when the jury is sworn. and ready to 
hear the case.** The opening statement coming thereafter would 
therefore be included within the trial. Hence an erroneous 
granting of judgment after the opening statement, whether or 
not a jury is used to bring in the verdict upon which judgment 
is rendered, should be a proper ground for a motion for new 
trial, since a trial granted thereon could be called new, one 
trial already having been had.” It should not matter whether 
the facts upon which judgment is entered are taken from the 
evidence presented by plaintiff, assumed for purposes of the 


6 Hartnett v. State, 42 Ohio St. 568 (1885); Palmer v. State, 42 Ohio 
St. 596 (1885). 

6° Cf. Rules of the Court of Common Pleas of Cuyahoga County, Ohio 
(1940), 18 (rules regarding impanelling jury placed under “The Conduct 
of the Trial or Hearing”). 

** Cf. The Equitable Securities Co. v. McDonald, 14 Ohio App. 56 
(1920); Sunshine v. The Euclid-105th Properties Co., 30 Ohio App. 151, 
164 N.E. 539 (1928); The Long & Allstatter Co. v. Willis, 48 Ohio App. 
366, 193 N.E. 774 (1934). 

®8 See Ohio Gen. Code, Sec. 11420-1 (when jury is sworn, trial shall 
proceed in order following ); cf. Ohio Gen. Code, Sec. 13442-8 (order of 
proceedings at criminal trial). 

°° See Wagner v. The State, 42 Ohio St. 537, 540-1 (1885); Thomas 
v. Mills, 117 Ohio St. 114, 119, 157 N.E. 488, 489 (1927); Eastman v. 
The State, 131 Ohio St. 1, 10, 1 N.E. (2d) 140, 144 (1936); The State v. 
Grisafulli, 135 Ohio St. 87, 91, 19 N.E. (2d) 645, 647 (1939); cf. The 
State v. Blair, 24 Ohio App. 413, 157 N.E. 801 (1927) (jeopardy will not 
attach till jury sworn). 

7° Cf. The Compton Price Piano Co. v. Stewart, 25 Ohio C.C. (N.S.) 
270 (1913). 
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motion to be true, from the opening statement, or from the 
allegations of the petition alone. The erroneous judgment 
granted upon the pleadings immediately after the jury has 
been selected, sworn, and hence ready to hear the case will 
necessitate the process of impaneling another jury."* To draw 
the line after the opening statement has been heard as to when 
the trial begins is not logical when such statement can be 
waived. But when a judgment is erroneously entered on the 
pleadings before selection of a jury, the proper procedure is 
either to allow the filing of further pleadings or, if complete, to 
proceed to trial for the first time. A trial then could not here 
be called “new.” When after error has been pointed out, a 
repetition of procedure, already experienced, is necessary to cure 
error involved, such repetition can be said to be a “new trial.”” 

Beginning the trial of an issue of fact at the point here 
indicated for purposes of testing the propriety of a mation for 
new trial also accords with the reasons underlying the statutory 
grant of the privilege. The surroundings making for a less 
studied, more hasty decision by the court, a re-examination of 
which “under circumstances more favorable to its deliberate 
consideration than attended the first investigation” is made pos- 
sible by the motion for new trial, would seem to exist just as 
soon as the jury is sworn and ready to hear the case. Even a 
motion for judgment upon the pleadings alone would not 
receive then as careful consideration as a demurrer or such a 

™ Cf. The Davis Laundry & Cleaning Co. v. Whitmore, 92 Ohio St. 
44, 110 N.E. 518 (1915); Tyler v. The Vistula Realty Co., 31 Ohio App. 
1, 166 N.E. 240 (1929). 

72 A case could occur of a motion for judgment upon the pleadings erron- 
eously granted after selection, but before swearing-in of the jury. To argue 
that a trial begins only after a jury is prepared to hear the case is logically 
inconsistent with the implication, arising from characterizing the selection of 
a jury the second time as the process of a new trial, that such selection the 
first time is a trial. But if no jury were originally picked, to select one does 
not have that repetitious quality that can be called “new,” “second,” or 
“again,” as does the selection of another jury. The dilemma might be 
answered by declaring that starting to impanel a jury commences a trial, but 
that no second or new trial can be had unless enough has occurred in the first 


that something can be repeated in the second to give it that “second” or 
“new” quality. Whichever approach is followed, the result is the same. 
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motion made during the pleading stage, unless the case were 
continued. Although the reason for a motion for new trial 
might not exist in some cases, a specific rule applicable generally 
must be established to afford the certainty which rules of 
procedure demand. 

When a jury is waived or not permitted, as in an action in 
equity, the swearing-in of a jury cannot be the time of the com- 
mencement of the trial. The court acting as trier of fact, the 
trial should by analogy commence when the court is ready to 
hear the evidence. Here defendant’s motion in the nature of a 
directed verdict at the close of plaintiff’s case, presents, unlike 
the situation when the case is heard by jury, a question of fact, 
whether the evidence thus far preponderates in favor of plain- 
tiff or defendant.”* The same question is presented to the court, 
when although the case is being heard by a jury, cross motions 
for directed verdict are made at such time and without such 
request that the case go to the jury that the court thereby 
becomes trier of fact."* Necessarily these motions cannot be 
made until the trial has begun in that the jury has been impan- 
eled, sworn, and is ready to hear the case." To review this 
factual decision of the court a motion for new trial is necessary 
in accordance with the well settled rule as a basis to urge on 
appeal the assignment of error that such decision is against the 
weight of the evidence.” 

*8 The Euclid Arcade Building Co. v. The H. A. Stahl Co., 99 Ohio St. 
47, 121 N.E. 820 (1918); Kroger v. Clark, 52 Ohio App. 33, 2 N.E. (2d) 


623 (1935); Young v. W. E. Hutton & Co., 7 Ohio Op. 191 (C. of A. 
1936). 

** First National Bank v. Hayes & Sons, 64 Ohio St. 100, 59 N.E. 893 
(1901); Strangward v. The American Brass Bedstead Company, 82 Ohio St. 
121, 91 N.E. 988 (1910); Industrial Commission v. Carden, 129 Ohio St. 
344, 195 N.E. 551 (1935); The Buckeye State Building & Lean Co. v. 
Schmidt, 131 Ohio St. 132, 2 N.E. (2d) 264 (1936); see Note (1937) 
11 U. Cin. L. Rev. 72. 

*° Cf. Strangward v. The American Brass Bedstead Company, 82 Ohio 
St. 121, 91 N.E. 988 (1910) (cross motions after pleadings read to jury). 

"6 See fn. 42, supra. Furthermore the Boedker case is here applicable, 
being of necessity an action at law. Industrial Commission v. Baker, 13 Ohio 
L. Abs. 64 (1932), reversed om merits, 127 Ohio St. 345, 188 N.E. 560 


(1933). 
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Thus far the situation considered has been one where, after 
a jury or court as trier of fact is prepared to hear the case on the 
issues of fact, the legal sufficiency of plaintiff’s case, presented 
either on the petition alone, the pleadings and opening state- 
ment, or evidence alone, all questions of law, is tested on 
motion and erroneously found to be defective. The only way to 
cure the error involved is to grant plaintiff a new trial, either 
on motion in the lower court or on reversal and remand by the 
upper. But the “necessity” test breaks down where the reverse 
situation is presented, where at any time after trial has begun, 
the legal sufficiency of plaintiff’s case thus far presented on the 
pleadings, opening statement, or evidence is tested on motion 
and erroneously found to be sufficient. In other words, the 
motion is denied and plaintiff is given the right to go to a jury, 
which returns a verdict in his favor. Then, if the overruling of 
such motion is found to have been erroueous, upon a motion for 
judgment notwithstanding the verdict under Ohio Gen. Code, 
Section 11601, the proper judgment can be immediately en- 
tered for defendant without the need for a new trial." Prior 
to the amendment of Section 11601 in 1935,"° however, the 


™ Whether a new trial is needed to cure the error intervening is illus- 
trated by whether the upper court can on reversing enter the judgment which 
the lower court should have rendered. Minnear v. Holloway, 56 Ohio St. 
148, 46 N.E. 636 (1897) shows that this power turns on whether there is a 
disputed factual issue. Compare Reiff v. Mullholland, 65 Ohio St. 178, 
62 N.E. 124 (1901); Majoros v. The Cleveland Interurban Rd. Co., 127 
Ohio St. 255, 187 N.E. 857 (1933); Greyhound Lines, Inc. v. Martin, 
127 Ohio St. 499, 189 N.E. 244 (1934), with Hickman v. The Ohio State 
Life Insurance Company, 92 Ohio St. 87, 110 N.E. 542 (1915); Nyiry v. 
Modern Brotherhood, 92 Ohio St. 387, 110 N.E. 943 (1915); The Bridge- 
port Bank Co. v. The Shadyside Coal Co., 121 Ohio St. 544, 170 N.E. 358 
(1930); Curry v. Manfull, 123 Ohio St. 118, 174 N.E. 248 (1930); Ohio 
Gen. Code, Sec. 11601 (no judgment on ground verdict against weight of 
evidence). 

78116 Ohio Laws 413 (1935). The amendment permits judgment 
notwithstanding the verdict to be rendered “upon the evidence received upon 
the trial,” as well as “upon the statement in the pleadings” previously pro- 
vided for. Magyar v. The Prudential Ins. Co., 133 Ohio St. 563, 15 N.E. 
(2d) 144 (1938); see Comment (1935) 34 Micn. L. Rev. 93; cf. Note 
(1936) 10 U. Cin. L. Rev. 481. 
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only remedy for this situation was to grant a motion for new 
trial,"’ which would make such motion here highly authorized 
and proper. But the short answer regarding the effect of a 
motion for new trial on the time to appeal in this situation is 
that following a jury verdict, Ohio Gen. Code, Section 11599 
would prevent the entry of judgment until overruling of such 
motion. No appealable order could be entered until then and the 
time to appeal would run only thereafter. 

In an action in equity, where Section 11599 would not apply 
to delay ipso facto the time to appeal, and also in a jury case 
where the court is trier of fact, the erroneous. refusal to give 
judgment for defendant on motion at the close of plaintiff’s 
evidence presents merely a question of the weight and suffici- 
ency of such evidence to sustain the decision of the court to be 
urged on motion as grounds for new trial. Hence such motion 
would be clearly authorized and proper and even necessary to 
form the basis for review on appeal of this question of law. 
But where defendant’s motion for judgment upon the plead- 
ings, or pleadings and opening statement, or objection to the 
introduction of testimony because of insufficiency of the petition, 
should have been granted, a motion for new trial cannot allege 
insufficiency of the evidence to support the decision because 
none has been presented. Here when the court has erroneously 
overruled defendant’s motion’ testing the legal sufficiency of 
plaintiff’s case, a motion for judgment under Section 11601 
would authorize the immediate rendering of judgment for 
defendant without the need of a new trial. Such statute, how- 
ever, should not be held to preclude defendant from seeking a 
new trial for the same reason.*’ Furthermore, the case after 

The Wheeling & Lake Erie Ry. Co. v. Richter, 131 Ohio St. 433, 
3 N.E. (2d) 408 (1936), overruling, Lehman v. Harvey, 45 Ohio App 215, 
187 N.E. 28 (1933), petition in error dismissed, 127 Ohio St. 159 (1933); 
(1935) 39 Ohio L. Rep. 536, 9 U. Cin. L. Rev. 67. 

8° A motion for new trial, that the verdict is contrary to law, should not 
be precluded by amended Section 11601. Alleging the insufficiency of the 


evidence to support the verdict and filed along with a motion for judgment 
under Section 11601, it is not only proper, but necessary to raise that error 
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such erroneous ruling proceeding further to trial, other grounds 
for a new trial would probably be present. A re-examination 
of issues of fact being requested after an examination of such 
issues already, the motion for-new trial should be considered 
“duly filed” so that the twenty-day period is tolled during its 
pendency.” 

To be distinguished from the situations just discussed 
where, although a trial on the facts has begun, the trial has 
ended in the disposition of the case as a matter of law, making 
it unnecessary for the jury or court to resolve the disputed 
factual issues involved, is the situation where because of an 
agreed statement of facts (or stipulation of counsel) no disputed 
issue of fact ever has been tried or decided because a dispute 
thereon no longer exists. Need neither to try originally an 
issue of fact nor to re-examine it in a new trial is present, for an 
erroneous application of law to those agreed facts can be cured 
in the trial court by re-applying the law thereto, a process which 
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upon review. Because of the difference in quantum of evidence required in 
each case prudent technique would require the filing of both of such motions. 
Cf. Davis v. Turner, 69 Ohio St. 101, 68 N.E. 819 (1903); Thompson v. 
Rutledge, 32 Ohio App. 537, 168 N.E. 547 (1929); Slicker v. Seccombe, 
42 Ohio App. 357, 182 N.E. 131 (1931); Benning v. Schlemmer, 57 Ohio 
App. 457, 14 N.E. (2d) 941 (1937); Kelley v. Columbus Railway, Power 
& Light Co., 62 Ohio App. 397, 24 N.E. (2d) 290 (1928); see The Jacob 
Laub Baking Co. v. Middleton, 118 Ohio St. 106, 120, 160 N.E. 629, 633 
(1928). Cf. Davis v. Turner, supra; The Chris Holl Hardware Co. v. The 
Logan Brick Supply Co., 84 Ohio St. 455, 95 N.E. 1144 (1911); The 
Hocking Valley Mining Co. v. Hunter, 130 Ohio St. 333, 199 N.E. 184 
(1935); The Cincinnati Goodwill Industries v. Neuerman, 130 Ohio St. 
334, 199 N.E. 178 (1935); Michigan-Ohio-Indiana Coal Assn. v. Nigh, 
131 Ohio St. 405, 3 N.E. (2d) 355 (1936), (1937) 4 U. Cin. L. Rev. 153; 
Hubbuch v. City of Springfield, 131 Ohio St. 413, 3 N.E. (2d) 359 
(1936); Murphy v. The Pittsburgh Plate Glass Co., 132 Ohio St. 68, 4 N.E. 
(2d) 983 (1936), (1937) 8 Ohio Op. 24; Durbin v. The Humphrey Co., 
133 Ohio St. 367, 14 N.E. (2d) 5 (1938) all showing that granting a new 
trial and refusal to direct a verdict or to let one stand constitute a final order. 
Cf. McClanahan v. Koviak, 62 Ohio App. 307, 23 N.E. (2d) 975 (1939) 
(does proviso of Section 12223-7 re-enact rule of this line of cases? ) 

81 Throughout, the case where defendant is testing the legal sufficiency 
of plaintiff’s case to date has been discussed. The same principles would be 
applicable where plaintiff is testing the legal sufficiency of defendant’s affirm- 
ative defense. 
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does not necessitate a new trial of issues of fact. Hence a motion 
for new trial after judgment, where the court has merely 
applied the law to undisputed facts clearly established, whether 
the action be at law or equity, would not be authorized or proper 
and hence would not toll the period for review.** Some diffi- 
culty arises, however, in answering the subsidiary question 
whether an issue of fact may still exist where the record shows 
an agreed statement or stipulation. To make a motion for new 
trial improper because no issue of fact is present, the agreed 
statement or stipulation must contain all the ultimate facts, with 
nothing left for the court to do but to apply the law to them. 
If from such agreed statement inferences and conclusions may 
further be drawn as to the facts, the agreed statement or stipu- 
lation merely relieves the trier of fact of the duty of passing on 
the credibility and trustworthiness of the evidence, oral or 
documentary. Only the evidence is agreed upon, leaving the 
ultimate facts, some or all, still in issue.** A motion for new 
trial, if granted here, would be seeking a re-examination of these 
issues of fact within the meaning of the Cullen case. 


PRACTICE IN THE FEDERAL CourTs 
By analogy the present practice in the Federal Courts™ 


82 Conner v. Great Atlantic & Pacific Tea Co., 25 F. Supp. 855 (W.D. 
Mo. 1939); cf. Baker v. Frazier, 137 Ohio St. 479, 30 N.E. (2d) 994 
(1940) ; see fn. 77 supra; cf. Ohio Gen. Code, Sec. 11420-14 and 11421-4. 

8’ Compare The Bank of Virginia v. The Bank of Chillicothe, 16 Ohio 
170 (1847), with Clinton Bank v. Ayres, 16 Ohio 282 (1847). Compare 
Spangler v. Brown, 26 Ohio St. 389 (1875), with McGonnigle v. Arthur, 
27 Ohio St. 251 (1875). Cf. City of Cincinnati v. Anchor White Lead Co., 
44 Ohio St. 243, 7 N.E. 11 (1886); Hickman v. The Ohio State Life Insur- 
ance Company, 92 Ohio St. 87, 110 N.E. 542 (1915); Vignola v. The New 
York Central Railroad Co., 102 Ohio St. 194 ,131 N.E. 357 (1921); The 
Celtic Building Ass’n v. Regan, 9g Ohio Dec. Repr. 364 (Dist. Ct. 1884). 
Schwartz v. The Sandusky County Savings & Loan Co., 65 Ohio App. 437, 
30 N.E. (2d) 556 (1939) (application of Ohio Gen. Code, Sec. 11571 
making bill of exceptions unnecessary where agreed statement of facts exists) ; 
cf. Thomas Emery’s Sons v. Irving National Bank, 25 Ohio St. 360 (1874). 

84 See New Federal Rules of Civil Procedure as Related to Judicial Pro- 
cedure in Ohio (1939) 13 U. Cin. L. Rev. 1, 129-134; Symposium on the 
Movement for the Simplification of Legal Procedure (1939) 15 Tenn. L. 
Rev. 511, 551-86. 
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regarding the effect of a motion for new trial upon the time to 
seek appellate review may be helpful. Rule 73 (a) of the 
Federal Rules of Civil Procedure provides:— 

“When an appeal is permitted by law from a district 
court to a circuit court of appeals and within the time 
prescribed, a party may appeal from a judgment by filing 
with the district court a notice of appeal... .”*° 
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The Notes of the Advisory Committee on Rules tell us that 
this “rule continues in effect the statutes providing for the time 
for taking an appeal such as: U.S.C., Title 28. . . Sec. 230 
(Time for making application for appeal)”. The statute reads: 
“No appeal intended to bring any judgment or decree 
before a circuit court of appeals for review shall be allowed 
unless application therefor be duly made within three 
months after the entry®* of such judgment or decree.” 


Rule 59, pertaining to the motion for new trial, says nothing 
about the effect of such motion on the time to file a notice of 
appeal, but amalgamates the petition for rehearing of former 
Equity Rule 69 with the motion for new trial of Title 28 
U.S.C., Section 391, otherwise leaving the nature of a new 
trial and the grounds for which granted in accordance with the 
former law.” 

Although no clue is given in these two rules and statutes 
to answer the problem of the effect of such motion upon the 
time for appellate review, the generalization is with safety 


85 The Rules were effective September 16, 1938. Rule 86. 

86 See Rule 58. “Entry of Judgment.” 

87 26 Stat. 829 (1891), amended by, 43 Stat. 940 (1925), amended 
by, 45 Stat. 54 (1928). 

88 36 Stat. 1163 (1911), amended by, 40 Stat. 1181 (1919), amended 
by, 45 Stat. 54 (1928). 

8° Rule 59 (a) GROUNDS. “A new trial may be granted to all or any 
of the parties and on all or part of the issues (1) in an action in which there 
has been a trial by jury, for any of the reasons for which new trials have 
heretofore been granted in actions at law in the courts of the United States; 
and (2) in an action tried without a jury, for any of the reasons for which 
rehearings have heretofore been granted in suits in equity in the courts of 
the United States . . .” See Notes of Advisory Committee on Rules. 
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asserted that timely service of a motion for new trial under Rule 
59 or for amended findings under Rule 52 (b) or presumably 
for a judgment notwithstanding the verdict under Rule 50 (b) 
suspends the time for appeal while the motion is pending.” 
Otherwise such time would be running, since, unlike the effect 
of Ohio General Code, Section 11599, the entry of judgment 
in actions at law in the federal courts is not stayed pending the 
disposition of a motion for new trial.” 

The basis of the present practice, to compute the time for 
appellate review from the ultimate disposition of such motion, 
is Brockett v. Brockett’* heard on motion to dismiss the appeal. 
Toa final decree pronounced May roth a petition to reopen was 
filed and referred during the same term. Upon report made 
thereon June 9th, the court refused to open its former decree. 
An appeal was taken from both orders. The Supreme Court 
held that although no appeal could be taken from the refusal 
to open the former decree, the matter resting in the sound dis- 
cretion of the court below, yet the bond was an effective stay of 
execution because given within 10 days after final decree. The 
“decree of the 10th of May was suspended by the subsequent 
action of the court; and it did not take effect until the 9th of 
June. . . .” The appeal was taken and the bond given within ten 
days of this last date.°* Thus in accordance with the New Rules 


°° See 3 Moore’s, Feperat Practice (1938) 3393; 3 PIKE AND 
FiscHER, FEDERAL RuLEs SERVICE (1940) 735. 

* Rule 59 (b) TIME FOR MOTION. “A motion for a new trial shall 
be served not later than 10 days after the entry of the judgment....” Rule 
58. ENTRY OF JUDGMENT. “Unless the court otherwise directs, judg- 
ment upon the verdict of a jury shall be entered forthwith by the clerk; ... ” 
But under this rule on motion the court has granted a stay of entry of judg- 
ment pending disposition of defendant’s motion for dismissal and for new 
trial. Voelker v. Delaware, L., & W. R. Co., 31 F. Supp. 515-(W.D.N.Y. 
1939). 

% 2 How. 238 (U.S. 1844). 

°8 Although this case involved the question of whether the appeal was in 
time to stay execution, it is cited for the proposition that the time for seeking 
appellate review is likewise suspended. Cases following this rule are, Railroad 
Company v. Bradleys, 7 Wall. 575 (U.S. 1868); Memphis v. Brown, 94 
US. 715 (1876); Texas & Pacific Railway Company v. Murphy, 111 U.S. 
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rendering applicable the former practice time for appellate 
review does not commence until denial of a motion for new 
trial.”* 

Under Title 28 U.S.C. Section 391 reading:—“AIl United 
States courts shall have power to grant new trials, in cases 
where there has been a trial by jury, for reasons for which new 
trials have usually been granted in the courts of law. . .”°°, made 
still applicable by the New Federal Rules, me to the 
present uncertainty in Ohio, a new trial is a “proper” remedy 
for plaintiff after nonsuit under Rule 41 (b)** has been granted 
against him.’ Where a motion for directed verdict has erron- 
eously been denied and judgment upon the verdict entered 
against the party moving for such directed verdict, a new trial 
would seem here also to be a proper remedy.” 
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488 (1884); Aspen Mining and Smelting Company v. Billings, 150 U.S. 31 
(1893); Voorhees v. John T. Noye Manufacturing Company, 151 U.S. 135 
(1894); Kingman v. Western Manufacturing Company, 170 U.S. 675 
(1898); United States v. Ellicott, 223 U.S. 524 (1912); Chicago, Great 
Western Railroad Company v. Basham, 249 U.S. 164 (1918); Morse v. 
United States, 270 U.S. 151 (1926); cf. Luckenbach Steamship Company v. 
United States, 272 U.S. 533 (1926); The Liberal Savings & Loan Co. v. 
The Frankel Realty Co., 64 Ohio App. 97, 28 N.E. (2d) 367 (1940) 
(dissent). 

** Burke v. Canfield, 111 F. (2d) 526 (App.D.C. 1940); Reliance 
Life Ins. Co. v. Burgess, 112 F. (2d) 234 (C.C.A. 8th, 1940); Hawley v. 
Hawley, 114 F. (2d) 745 (App.D.C. 1940); cf. Neely v. Merchants Trust 
Co., 110 F. (3d) 525 (C.C.A. 3d, 1940); see Abruzzino v. National Union 
Fire Ins. Co., 35 F. Supp. 925, 926 (N.D.W.Va. 1940). 

®5 A motion for a new trial is not essential to review the weight and 
sufficiency of the evidence in federal courts. Chicago Life Ins. Co. v. Tier- 
nan, 263 Fed. 325 (C.C.A. 8th, 1920); cf. American Distilling Co. v. Wis- 
consin Liquor Co., 104 F. (2d) 583 (C.C.A. 7th, 1939) (motion for new 
trial not condition precedent for appeal); Conner v. Great Atlantic & 
Pacific Tea Co., 25 F. Supp. 855 (W.D.Mo. 1939) (no new trial given 
when facts clear and undisputed). 

*6 Rule 47 (b) reads in part: “After the plaintiff has completed the 
presentation of his evidence, the defendant . . . , may move for a dismissal 
on the ground that upon the facts and the law the plaintiff has shown no 
right to relief.” 

®T Southwell v. Robertson, 27 F. Supp. 944 (E.D.Pa. 1939)» Contra: 
Federal Land Bank v. Gross, 178 Ga. 83, 172 S.E. 227 (1933 

* Rule 50 (b) RESERVATION OF DECISION ON. MOTION. 
“Whenever a motion for directed verdict . . . is denied . . . , the court is 
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Although the federal courts have been liberal in holding 
that the filing of defective petitions or motions for rehearing 
or new trial postpones the time for appeal,” a motion or 
petition filed only for the purpose of affording an opportunity 
to perfect an appeal in time has no such consequence.*” Further- 
more, new emphasis has recently been placed upon a qualifica- 
tion to the general rule that filing a motion for new trial or 
petition for rehearing will suspend the time for appeal. This 
qualification is that to have such an effect the motion or petition 
must be “entertained” and is also based upon the case of 
Brockett v. Brockett, although the nearest the Supreme Court 
there approached the doctrine was in pointing out with respect 
to the petition for rehearing that the lower “court took cog- 
nizance ... and referred it to a master commissioner.””** When 





deemed to have submitted the action to the jury subject to a later determi- 
nation of the legal question raised by the motion. Within 10 days after the 
reception of a verdict, a party who has moved for a directed verdict may 
move to have the verdict and any judgment entered thereon set aside and to 
have judgment entered in accordance with his motion for a directed verdict; 
... A motion for a new trial may be joined with this motion, or a new trial 
may be prayed for in the alternative. If a verdict was returned the court may 
allow the judgment to stand or may reopen the judgment and either order 
a new trial or direct the entry of judgment as if the requested verdict had 
been directed. ...”’ Compare Reliance Life Ins. Co. v. Burgess, 112 F. (2d) 
234 (C.C.A. 8th, 1940), with Pruitt v. Hardware Dealers Mut. Fire Ins. 
Co., 112 F. (2d) 140 (C.C.A. 5th,1940) ; Pessagno v. Euclid Inv. Co., Inc., 
112 F. (2d) 577 (App.D.C. 1940); Thompson v. Rutledge, 32 Ohio App. 
537, 168 N.E. 547 (1929), and Benning v. Schlemmer, 57 Ohio App. 457, 
14 N.E. (2) 941 (1937). Montgomery Ward & Co. v. Duncan, 311 U.S. 
243 (1940), (1941) 54 Harv. L. Rev. 694, 14 So. Cauir. L. REv. 198. 

* "Thomas Day Co. v. Doble Laboratories, 41 F. (2d) 51 (C.C.A. gth, 
1930) cert. demied, 282 U.S. 883 (1930); The Astorian, 57 F. (2d) 85 
(C.C.A. gth, 1932) (petition for libel treated as petition for rehearing) ; cf. 
Cambuston v. United States, 95 U.S. 285 (1877). 

20° Title Guaranty & Surety Company v. United States, 222 U.S. 401 
(1912); Kiehn v. Dodge County, 19 F. (2d) 503 (C.C.A. 8th, 1927); 
Mintz v. Lester, 95 F. (2d) 590 (C.C.A. roth, 1938); Fiske v. Wallace, 
115 F. (2d) 1003 (C.C.A. 8th, 1940) (motion to amend filed after other 
side had taken appeal) ; cf. Mutual Benefit Health & Accident Ass’n v. Sny- 
der, 109 F. (2d) 469 (C.C.A. 6th, 1940). 

%°1 Wayne United Gas Co. v. Owens-Illinois Glass Co., 300 U.S. 131 
(1937), 5 Geo. Wasn. L. Rev. 908. 

102 See Texas & Pacific Railway Company v. Murphy, 111 U.S. 488, 
489 (1884). 
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does the court from which the appeal is taken “entertain” a 
petition for rehearing was answered with reference to the 
specific situation of a bankruptcy case in Wayne United Gas Co. 
v. Owens-Illinois Glass Co.’ There after the Circuit Court of 
Appeals had denied a petition for allowance of appeal from an 
original order dismissing a petition filed under Section 77 (b) 
of the Bankruptcy Act, prompt application in the District Court 
to vacate and for rehearing was made and granted. A supple- 
mental petition under Section 77 (b) was then presented. The 
original and supplemental petitions were considered upon their 
merits and the court after hearing dismissed such petitions, 
making findings of fact and conclusions of law with respect 
thereto. There was no indication that the petition for rehearing 
was not made in good faith or that the court received it for 
the purpose of extending petitioner’s time for appeal. No rights 
had intervened which would render it inequitable to reconsider 
the merits. No abuse of sound discretion in granting the motion 
and in reconsidering the cause existed. Even though the court 
reafirmed its former action and refused to enter a decree 
different from the original one, the order entered upon re- 
hearing was held appealable and the time for appeal ran from its 
entry. But “a defeated party who applies for a rehearing and 
does not appeal from the judgment or decree within the time 
limited for so doing, takes the risk that he may lose his right of 
appeal, as the application for rehearing, if the court refuse to 
entertain it, does not extend the time for appeal.” 

In Bowman v. Loperena,'™ involving an application for 
an extension under Section 74 of the Bankruptcy Act, the 
debtor filed a petition for rehearing to vacate an adjudication in 
bakruptcy. The district judge endorsed thereupon that the 
“petition having been ‘seanonably presented’ and ‘entertained’ 
by the above entitled court, permission to file” it was thereby 
granted. The petition for rehearing was heard. An opinion and 

28 300 U.S. 131 (1937). 


104 311 U.S. 262 (1940); see In re Cury, 34 F. Supp. 526, 528-9 
(W.D.Va 1940) (rehearing and appeal time independent). 
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order denying it was rendered. The Supreme Court held that, 
although this petition for rehearing was filed out of time, the 
endorsement upon it by a judge of the lower court, the hearing 
held, and the opinion announced all demonstrated that it was 
entertained by the court and dealt with upon its merits. Hence 
until the order thereon, no final decision had been rendered 
sustaining the adjudication as against the debtor’s attack.** 
But, when an application for leave to file a second petition for 
rehearing was denied, the pendency of such application did not 
suspend the time to seek a writ of certiorari.*** When a petition 
or motion is not filed in time, the court has no power to permit 
it to be filed.**’ Conversely when a motion for new trial or 
petition for rehearing is filed within the time required and is 
based upon permissible grounds, it is filed as of right. The 
court should have no power but to “entertain” or consider it 
upon the merits so that during its pendency the time for appeal 
is suspended.*** Hence the doctrine of “entertainment” should 


10° Cf. Carpenter, Babson & Findler v. Condor Pictures, Inc., 108 F. 
(2d) 318 (C.C.A. gth, 1939) (endorsement on petition for rehearing—filed 
in good faith not for purpose of delay or extending time to appeal) ; Chapman 
v. Federal Land Bank, 117 F. (2d) 321 (C.C.A. 6th, 1941) (petition for 
rehearing “denied” and later “overruled” not “entertained”). 

106 Gypsy Oil Company v. Escoe, 275 U.S. 498 (1927) (motion for 
leave must be timely and petition actually entertained) ; cf. Roemer v. Bern- 
heim, 132 U.S. 103 (1889) (rehearing granted upon condition not complied 
with) ; Morse v. United States, 270 U.S. 151 (1926). 

107 Payne v. Garth, 285 Fed. 301 (C.C.A. 8th, 1922) (motion for new 
trial filed after term expired) ; cf. Rule 59(b) of New Federal Rules. 

108 Payne v. Garth, 285 Fed. 301 (C.C.A. 8th, 1922) (statute gives 
right to review of judgment in jury case by motion for new trial and no 
action or inaction of court can oust it of jurisdiction to entertain and deter- 
mine this given right) ; see Larkin Packer Co. v. Hinderliter Tool Co., 60 F. 
(2d) 491, 493 (C.C.A. roth, 1932); cf. Kingman v. Western Manufac- 
turing Company, 170 U.S. 675 (1898) ; Southland Industries, Inc. v. Federal 
Communications Commission, 99 F. (2d) 117 (App. D.C. 1938). (petition 
for rehearing being matter of right, no leave to file required and Commission 
is without power to refuse to entertain it); Oritz v. Public Service Commis- 
sion, 108 F. (2d) 815 (C.C.A. Ist, 1940). At p. 816 Judge Magruder 
wrote, “It may be that where the published rules of court allow the filing of 
a petition for rehearing within a stipulated time after entry of the judgment, 
a petition filed within that time will be regarded as ‘entertained,’ without 
more, on the ground that the court is bound to give consideration to a petition 
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give no further trouble under the New Federal Rules, when a 
motion for new trial is filed in accordance with Rule 59 as a 
matter of right.**° The distinction between a motion filed as a 
matter of right and therefore “entertained” and one filed as a 
matter of grace on leave of court and not “entertained” until 
leave granted, is drawn in Rule 59 (b) where an exception to 
the ten-day period given to file the motion for new trial is 
“that a motion for a new trial on the ground of newly discov- 
ered evidence may be made after the expiration of such period 
and before the expiration of the time for appeal, with leave 
of court obtained on notice and hearing and on a showing of due 
diligence.” (italics supplied). Without the provision for 
“leave of court obtained” a motion for new trial could either be 
used in a dilatory manner as an extension of time for appeal"” 
or would cause endless litigation as to when such motion, served 
beyond the ten-day period, has been “entertained.” 

This doctrine of “entertainment,” as applied to Ohio prac- 
tice, seems to raise the question as to when a motion for new trial 
filed within time is authorized or “proper procedure” and hence 
“duly filed.” Thus a timely motion properly filed must be 
“entertained” by the court so that the time to appeal would be 





for rehearing the filing of which has been invited by its rule.” But when the 
Supreme Court of Puerto Rico in its order denying the petition for appeal 
recited that the motion for rehearing “was denied . . . without a hearing or 
written opinion and therefore was not entertained by the court... , ” this 
recital was not disregarded and the appeal was dismissed for lack of jurisdic- 
tion. Compare Geiger v. The American Seeding Machine Co., 124 Ohio St. 
232, 117 N.E. 594 (1931), with Duncan v. The State, Ex Rel. Williams, 
119 Ohio St. 453, 164 N.E. 527 (1928). 

10° This conclusion would permit a motion filed to an action at law or 
equity for any of the reasons heretofore available and served not later than 
ten days after entry of judgment. Cf. The Eldridge and Higgins Company 
v. Barrere, 74 Ohio St. 389, 78 N.E. 516 (1906) (motion for new trial filed 
in time must be considered on merits) ; Hoffman v. Knollman, 135 Ohio St. 
170, 20 N.E. (2d) 221 (1939). 

110 See 3 Moore’s, FEDERAL Practice (1938) 3250-52 (to prevent use 
of motion for new trial to extend time to appeal) ; Nachod & United States 
Signal Co., Inc. v. Automatic Signal Corporation, 26 F. Supp. 418 (D. Conn. 
1939), of?d, 105 F. (2d) 981 (C.C.A. 2d, 1939); Theiss v. Owens- 
Ilinois Glass Co., 1 F.R.D. 175 (W.D. Pa. 1940). 
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suspended during the pendency of such motion.” The chief 
help then, derived from an analysis of the practice under the 
New Federal Rules, is a perspective of the wide use of the 
motion for new trial, its nature, and the grounds for which a 
new trial is granted. 

CoNCLUSION 


In advocating the application of Sections 11576 and 11564, 
expressly related to Section 11576 by the Weaver case, along 
with Section 11575, in determining the propriety of a motion 
for new trial a reconciliation of Sections 11564 and 11576 with 
Section 11575 in terms of statutory interpretation must be 
attempted. Thus, in harmonizing these sections to make a 
sensible, working procedure “issue of fact” in Section 11575— 
the definition of a new trial— seems to be used in the broad 
sense as a determination of the ultimate facts. But a general 
verdict or decision of the court does not include merely a finding 
of the ultimate facts. It involves also an application of law to 
those findings."** Hence, a motion for new trial will allege as 
grounds for a new trial whatever has caused the ultimate result, 
verdict or decision, to be erroneous, whether an erroneous 
finding of fact because of rulings during the trial or because of 
improper evaluating of the evidence or an erroneous application 
of law to those facts correctly found. The court in considering 
on motion these alleged grounds for new trial may or may not 
be re-examining the question involved. If the grounds alleged 
are the erroneous granting of a motion for directed verdict or 
judgment or rulings on evidence, the court will be reconsidering 

411 An analogy in Ohio practice is the distinction between appeal to the 
Supreme Court of Ohio as of right and “on leave first obtained” or not “with- 
out its leave” as provided in the Constitution of Ohio, Article IV; Section 2, 
and Ohio Gen. Code, Sec. 12223-29. 

112 Tt might be argued that a motion for new trial should not be filed after 
special verdict, since only facts have been found and not the application 
of law thereto unlike a general verdict. Hence the motion for new trial should 
not be filed until judgment is entered upon such special verdict. If the error 
alleged has arisen only in the second step, the application of law, the finding 


of fact being correct, a new trial would not be necessary to cure the error and 
hence not properly filed to delay the time for appellate review. See fn. 13, 


supra, 
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340 
the issues involved. If the grounds are an erroneous finding 
of fact by verdict because against the weight of the evidence or 
an erroneous application of law thereto by the jury, the court 
will then be examining these issues for the first time. But 
whether an examination or re-examination, the issues presented 
to the court on the motion for new trial are always issues of 
law. “Reexamination” in the definition of “duly filed” in the 
Cullen case does not mean re-examination in considering the 
motion for new trial, but re-examination on the new trial itself, 
if the motion is granted. A trial originally having been had 
because facts were disputed, since the facts have not as yet been 
correctly determined, “ a reexamination of the issues of fact 
presented by the pleadings” is necessary. But no need exists to 
reconsider there the question of law involved in the motion for 
new trial already granted."** Thus, where a motion for new 
trial is sought on the ground that a verdict has been erroneously 
directed for defendant or in some other way the case has been 
taken from the jury and judgment rendered for defendant, the 
court again passing upon the question of the legal sufficiency of 
plaintiff’s case on a motion for new trial has a question of law 
to decide. But the new trial, if granted by deciding in favor 
of the moving party, here plaintiff, results in a re-examination 
of an issue of fact. If on the same evidence presented by plain- 
tiff a motion for directed verdict or for judgment is made by 
defendant, although thereby an issue of law is presented, it need 
not be retried because a re-examination thereof has already 
occurred when the court was considering whether to grant the 
motion for new trial. The granting of such motion was a ruling 
upon that question of law and has resulted in a new trial of an 
issue of fact. Thus a motion for new trial is here “duly filed.” 

In summing up then, if a trial has begun which is to try an 
issue of fact, either before a jury or court, the ultimate facts 

118 Even though the same question of law is re-examined in the second 
trial, such new trial is primarily to resolve the disputed factual issues. Some 


of the confusion may be caused by the fact that a jury not only resolves such 
issues, but decides questions of law as well in applying the law to the facts. 
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being in dispute, even though such facts are determined other 
than by a resolution of that dispute by the trier of fact,"* jury 
or court, (as in the case of a directed verdict or judgment on 
the pleadings and opening statement or evidence), an applica- 
tion to secure another hearing is one seeking an opportunity to 
try those same disputed factual issues after one attempt has 
resulted in some error intervening. Such an application fits 
the definition of Section 11575 as requesting a “re-examination, 
in the same court, of an issue of fact, after a verdict by a jury, 
a report of a referee or master, or a decision by the court.” Inall 
such cases the time to file a notice of appeal under the proviso 
of Section 12223-7 will not commence until the disposition of 
such motion for new trial, because the motion is here “duly 
filed” within the meaning of the pertinent sections of the Ohio 
General Code and the Cullen case."”° 

The rules of procedure should be clear, certain, and easy to 
apply. A specific rule should also fit logically into the whole 
scheme of procedure. It is with this purpose, to fit the proviso 
of Section 12223-7 into the analogous sections of the Ohio Code 
of Procedure as well as to enunciate a rule, clear, certain, fair, 
and easy to apply, that this analysis has been made. If, how- 
ever, it helps to prevent confusion and diversity of opinion from 
arising out of the decision and opinion in the Cullen case similar 
to that which arose from the Longman case’ it will have served 
some useful purpose. 


14 Cf. Darling v. The Atchison, Topeka & Santa Fe Railway Company, 
76 Kan. 893, 894, 93 Pac. 612, 612-13 (1907). 

115 A careful lawyer, however, in every case where it can be argued that 
a motion for new trial will not delay the time for appeal should either secure 
such prompt disposal of his motion that the twenty-day period has not yet run 
from the entry of judgment or should file his notice of appeal while the 
motion is pending in accordance with the rule of the Liberal Savings & Loan 
Co, case in an action in equity. A second notice after the overruling of the 
motion should, to avoid any argument that the first is premature, be filed, if 
the action is one at law to which Section 11599 is not applicable. See fn. 54, 
supra, The function of such lawyer is not ultimately to vindicate the remedial 
rights of his client in court, but to prevent the delay, expense, anxiety and 
uncertainty of litigation over such rights to the detriment of the substantive 
tights of his client. 

146 See the remarks of Herbert E. Ritchie in The Status of the Rule of 
Judicial Precedent (1940) 14 U. Cin. L. Rev. 203, 252, 254-6. 














Some Aspects and Implications of the 

Report of the Attorney General’s Com- 

mittee on Administrative Procedure’ 
By Ratpu F. Fucust 


THE CoMMITTEE’s REPORT 


I shall not use many words in telling about the history and 
the contents of the Report of the Attorney General’s Com- 
mittee on Administrative Procedure, with which most of you 
are probably familiar already. The report was made last 
January, after almost two years of work by a committee of 
eleven lawyers, some of them practitioners, some teachers, and 
some in official positions. The work of the Committee would 
have been impossible without the aid and guidance of its full- 
time staff. The 27 monographs prepared by the staff upon 
individual agencies, together with additional information con- 
tained in the appendices to the Report, constitute a unique and 
invaluable body of data in regard to administrative procedure, 
upon which the Report itself draws heavily. 

The Report deals, as you know, with the procedure of Fed- 
eral administrative agencies in their bearing upon private per- 
sons and property. A good many of the principal Report’s 
more than 200 pages are devoted to an account of the develop- 
ment of administrative processes, to a statement of the reasons 
for various classes of administrative agencies, and to a discus- 
sion of the characteristics of the agencies themselves and of 
their procedure, which spring from these reasons. A great deal 
of emphasis is placed upon the vast bulk of matters that is 


* Address before the Annual Dinner of the Ohio State University College 
of Law, Columbus, Ohio, May 16, 1941. 

+ Professor of Law, Washington University, St. Louis, Mo. Member 
Attorney General’s Committee on Administrative Procedure. 

1 The Report is outlined in a summary prepared by the chairman of the 
Committee, Dean Acheson, and published in the March, 1941, issue of the 
American Bar Association Journal, at p. 143. 
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disposed of by the agencies informally, without resort to 
methods calling for the use of hearings or other formalized 
proceedings. It is also recognized in the Report that the rela- 
tively small percentage of matters calling for formal proceed- 
ings is very significant, because of the character of the issues and 
interests involved and, often, because the decisions reached 
have permanent importance as regulations or precedents for 
the future. Accordingly, much space is devoted to a discussion 
of procedure in such matters and to recommendations for its 
improvement. 


T he Recommendations and Their Purposes 


Procedure is discussed separately in the Report as to rule- 
making and as to adjudication. As regards the former, the use 
ona large scale of conferences and other devices which perform 
the same functions as hearings is recorded and commended; 
but it is noted that hearings have become frequent in the fixing 
of prices and wages, the prescription of rules for the construction 
of vessels and other instruments of transportation, the regula- 
tion of the ingredients and physical properties of food, the 
prescription of commodity standards, and the regulation of 
competitive practices. Their use in connection with these types 
of regulations is regarded as desirable and it is stated that, 
without a general statutory’ requirement, it should become 
“standard administrative practice.” 

As regards formal adjudication, the report has a great deal 
to say about detailed points of evidence and procedure. In 
addition, in order to improve the conduct of adjudicatory hear- 
ings and to relieve the burden upon agency heads who now 
regard themselves in many instances as obliged to decide each 
controverted case themselves, the creation of a class of “hearing 
officers” attached to each agency and empowered to conduct 
hearings and arrive at initial decisions is recommended. To lend 
weight to the position of hearing officer, which would replace 
that of the present trial examiners and referees, it is recom- 
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mended that, except for those handling small cases in certain 
agencies, they be paid salaries of $7500, hold office for seven 
years, be appointed by a recommended Office of Federal Ad- 
ministrative Procedure upon riomination by the agencies, and 
be removable only by the Office for cause. The Office would 
be headed by a Director and would have as its other two mem- 
bers an Associate Justice of the United States Court of Appeals 
for the District of Columbia and the Director of the Admin- 
istrative Office of the United States Courts. In addition to its 
powers with respect to the hearing officers, the Office would 
keep itself informed of the procedure of the several agencies 
and would recommend improvements. 

Four members of the Attorney General’s Committee, al- 
though they agree that the foregoing recommendations would 
operate to improve the administrative process and concur in the 
Committee’s Report, feel that additional points and recom- 
mendations should be made. In two separate supplementary 
statements—one by a single member and the other by the other 
three, in which the former also concurs, they stress the view 
that it would be ideal if a separation of “prosecuting” and of 
deciding functions could be achieved. Failing that, the hearing 
officers should, one of these members believes, be made wholly 
independent of the agencies they serve, except for the review- 
ability of their decisions by the agency heads; while the other 
three members would enlarge slightly the degree of indepen- 
dence which the principal report suggests. These members, 
moreover, propose a code of administrative procedure for 
enactment by Congress, the several sections of which require or 
direct the agencies, as the case may be, to observe specified pro- 
cedural practices in the successive stages of the various types 
of proceedings. 

Most of the recommendations just mentioned are designed 
partly, although by no means wholly, to introduce additional 
safeguards to private interests into administrative procedure 
of the more formal type and so to improve the quality of ad- 
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ministration itself and to increase public satisfaction with it. 
These are the more striking recommendations, both because of 
incorporation of most of them into the bills which accompany 
the Committee’s report and the additional statement agreed 
to by the four members. Some commentators seem to have con- 
cluded that these recommendations are the only ones worthy 
of mention and that they express the whole substance of the 
Committee’s thought about the administrative process. Such 
is not the case. Throughout the report, in comments and rec- 
ommendations that received the attention of the entire Com- 
mittee and represent its considered conclusions, emphasis is 
placed upon the need of furthering efficiency, along with safe- 
guards to private interest, in the work of the agencies. This 
work and the procedure that is adapted to it are viewed, not 
as evils to be hemmed in as much as possible, but as means of 
achieving ends set by Congress and hence as entitled to whole- 
hearted acceptance. 

Thus the Committee says at the very outset that “Powers 
must be effectively exercised in the public interest,” as well as 
that “they must not be arbitrarily exercised.” The conclusion 
is that “Procedures must be judged by their contribution to the 
achievement of these ends.” The extension of the use of 
informal methods of disposing of cases and the use of competent 
and well-paid hearing officers where formal proceedings are 
resorted to are urged both in the public interest and for the sake 
of the private interests concerned in the proceedings. In report- 
ing upon procedural problems incident to formal adjudication 
the Committee points to the need for expedition and “the full 
utilization of concentrated experience” on the part of the 
agencies, as well as to the necessity of fairness to private 
interests. The discussion of administrative rule-making recog- 
nizes the need of bringing administrative knowledge and 
experience fully into play, as well as of permitting private 
interests to participate when they have a stake which needs to 
be protected in this manner. Finally, of course, the conclusion 
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of the majority of the Committee that existing regulatory 
agencies should not be separated into independent “prosecuting” 
and adjudicatory branches rests upon the need for effective, 
consistent enforcement as well-as upon the view that private 
interests would suffer from uncertainty and increased litigation 
if the separation were to be affected. 


REACTIONS TO THE REPORT 


The reactions to the Committee’s Report that have thus far 
been recorded fall, as might have been expected, into two 
classes. The first consists of the reactions of many practicing 
lawyers, typified by that of the American Bar Association; 
the second consists of the reactions of certain law teachers 
in law review articles and of the agencies themselves as ex- 
pressed to the sub-committee of the Senate Judiciary Com- 
mittee which has been conducting hearings recently upon the 
bills emanating from the Attorney General’s Committee. The 
House of Delegates of the Bar Association, meeting in March, 
adopted a statement of the principles which, it was felt, should 
govern Congress in the enactment of legislation dealing with 
administrative procedure. These principles emphasize protec- 
tion to private interest. The academic commentators and the 
agencies, on the other hand, although they approve most of the 
Committee’s statements, are concerned about the effects of some 
of the proposals of the Committee upon the ability of the 
administrative agencies to discharge their functions efficiently. 
In particular, concern is expressed over the increased independ- 
ence and semi-judicial dignity that would be given to the trial 
examiners. The agency heads, it is felt, even though they 
would retain full power to substitute their decisions for those 
of the hearing officers, might develop a hesitancy to substitute 
their conclusions, for those of virtually irremovable, high- 
calibre men who had heard and considered the evidence and for 
whose conclusions the courts, upon judicial review of the 
records containing these conclusions, might display a consider- 
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able fondness. Thus the boldness and consistency of policy 
which is essential to effective regulation and which is achieved 
at present through unified direction and decision by agency 
heads might, it is felt, be threatened. At other points too, as 
in the Committee’s warmth toward the use of hearings in 
certain types of rule-making proceedings, some of these com- 
mentators see a threat to effective administration. 

These divergent reactions to some of the proposals of the 
Attorney General’s Committee are, of course, not expressive 
of any new philosophies in respect to administrative procedure 
or, indeed, to the exercise of governmental powers generally. 
The Committee’s Report and the bills that accompany it 
simply furnish a new focus for discussion at the same time that, 
one may hope, they provide proposals upon the basis of which 
all may in the end come to agree. To find out what the chances 
of agreement really are, it is worth while to examine briefly 
into the foundations of the practitioners’ attitude on the one 
hand and the academic-administrative attitude on the other— 
recognizing, of course, that the two groups are by no means 
mutually exclusive. 


Bases of the Divergent Attitudes 


What I am calling the practitioners’ attitude is, I think we 
all recognize, in part a carrying forward of the traditional 
liberal principles of government—the principles of John Locke, 
John Stuart Mill, Herbert Spencer, and Justices Field, Peck- 
ham, and Sutherland. These principles, are compounded of 
a desire to limit government and a strong belief in the 
benefits of free private enterprise. Principles, however, do not 
carry forward through decades and centuries merely because 
they sound good. It is necessary that they have current validity 
if they are to retain the allegiance of men, as these traditional 
prinicples have retained the allegiance of many lawyers. The 
current validity of laissez faire liberalism is best appreciated 
from the standpoint of private business enterprise; and this 
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brings me to a second element in the practitioners’ attitude 
of which I am speaking. This is the element which springs 
from the fact by far the greater part of the bar is occupied, in 
its contacts with government, in representing private interests, 
either in dealings with the government itself or in competing 
with other private interests for the judgments of courts or for 
favorable determination from administrative agencies. One 
engaged in this work necessarily comes to appreciate the prob- 
lems of clients who are attempting to discharge their respon- 
sibilities—many of them legally imposed—to stockholders, 
employees, and consumers. He comes, too, to fear the danger 
of arbitrary administrative action by government, which may 
upset carefully-devised plans and destroy legitimate interests. 

The work of the bar properly lies in just this area of the 
relationships between government and private interests. The 
procedural law which governs these relationships so far as the 
executive branch of the government is concerned, we distinguish 
from the remainder of the law applicable to the methods of that 
branch and call administrative law. It lies peculiarly within 
the province of lawyers as distinguished from public admin- 
istrators. To it the Attorney General’s Committee, made up 
wholly of lawyers, confined itself. To the report of the Com- 
mittee other lawyers will naturally react, in the first instance, 
according to the consciousness they have, by reason of training 
and experience, of the public interest on the one hand and of 
private interest on the other. Some lawyers must be constantly 
watchful to protect private interests against government. Many 
lawyers, as attorneys for the government, view matters from 
the other side of the fence. Some lawyers manage to maintain 
a balanced attitude which takes account of all of the competing 
considerations. The Attorney General’s Committee was made 
up to secure, if possible, a balance among its members, if not 
on the part of each member separately. The very large measure 
of agreement among its members shows the possibility of 
achieving a balanced solution of procedural problems. 
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Be that as it may, the other attitude which I am calling the 
academic-administrative attitude toward the report of the Com- 
mittee differs from the practitioners’ in its greater emphasis 
upon the need of safeguarding the efficient performance of the 
public functions of the administrative agencies. Those lawyers 
who serve the Government and its agencies are naturally con- 
scious of the need of effectively accomplishing the ends the 
agencies were set up to serve, and this consciousness has ex- 
tended to many teachers of administrative law in the law schools 
of the country. As the report of the Attorney General’s Com- 
mittee points out, “Taken together, the various Federal admin- 
istrative agencies have the responsibility for making good to 
the people of the country a major part of the gains of a 
hundred and fifty years of democratic government.” Each 
agency has its share of the common task—this one to curb 
possible abuses on the part of economically powerful groups, 
that one to assist in the safe and smooth functioning of an 
industry, and another to distribute directly to those entitled 
to them some of the benefits of the common life together of 
the American people. Administrators and those who have 
studied administrative procedure with full consciousness of the 
import of this situation cannot but be watchful lest the ability 
of the agencies to discharge their functions be impaired. 

And so, as I have said, divergent reactions to the Report of 
the Attorney General’s Committee naturally arise within the 
legal profession. Different groups, perceiving most clearly 
different aspects of the problem of administrative justice, 
welcome those recommendations that seem to be designed to 
provide better for the aspects they have in mind and to be 
distrustful of the recommendations that might militate against 
these aspects. This situation is no different from those that 
generally arise when controversal matters are presented to 
the profession and to the country for solution. 
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We cannot, however, stop at this point. Conflict must be 
resolved and a solution found. And, as is usually the case, the 
possibility of reconciliation exists if we can succeed in probing 
te che still deeper factors that are present, underlying those 
that lead to divergence of attitude. For of course it is true, 
here as elsewhere, that public and private interest, properly 
viewed, are not antagonistic in the long run. The public has a 
stake in the welfare of each private enterprise and individual; 
private interest, on the other hand, can be fully realized only 
in the setting of a healthy society. 

Administrative proceedings are but instances of an over-all 
problem. That is the problem of giving due recognition on the 
one hand to claim to the preservation and advancement of 
personal or property rights which may be destroyed if care is 
not taken and, on the other hand, to the claim of society that 
certain short-run advantages be surrendered for the sake of 
the general welfare. If the right balance is struck between 
these claims, everyone concerned will be better off from every 
legitimate point of view. 

In relation to the most controversial of the legislative pro- 
posals of the Attorney General’s Committee, that which relates 
to the establishment of hearing officers and an Office of Federal 
Administrative Procedure, it is evident that both groups of the 
legal profession are correct in their principal factual assertions. 
It is true that a hearing officer will not afford as insulated a 
forum for the adjudication of controversies as a court of law. 
These officers will receive their positions as a result of their 
initial selection by the agencies they serve; they will be subject 
to possible removal for cause by the Office at the behest of the 
agencies, as well as of the public, and to non-reappointment at 
the will of the agencies; their decisions will be subject to full 
review by the agency heads; and they will be definitely within 
the agencies and in contact with the remainder of the personnel 
except, so far as a particular case is concerned, with the personnel 
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that has taken part in the preparation and presentation of that 
case. It is true, on the other hand, that the hearing officer will 
have been appointed, not by the agency, but by the Office of 
Federal Administrative Procedure after investigation of his 
qualifications; that he will not be subject to removal or change 
of salary during his term of office, except to removal by the 
Office for cause; that his decisions will be final unless reviewed ; 
and that in reviewing them the heads of the agency and the 
courts will pay deference to his conclusions of fact and to his 
reasoning, to the extent, at least, that these are legitimately 
influenced by first-hand observation of witnesses. 

It may also be true, however, as the Committee believes 
it is, that affected private parties, as well as the public interest, 
will receive more consistent, expeditious, and informed treat- 
ment at the hands of these hearing officers than they could at 
the hands of still more detached officers. It may develop also 
that, not only will the agency heads be relieved of a vast burden 
of work they now attempt to carry, but in addition that the 
hearing officers will develop more clean-cut records than those 
often produced at present by trial examiners and that increased 
satisfaction by affected private parties with the handling of 
their cases will redound to the advantage of the agencies’ 
accomplishment of their purposes. In short, better administra- 
tion for all concerned may result from a solution to procedural 
problems that takes account of the legitimate demands of all, 
than could result, even from the standpoint of each interest 
alone, if the solution were patterned after its own conception 
of its needs. Such, at any rate, must be the hope of sincere 
students of the problem; and the attempt to reach such a result 
must now be the whole-hearted concern of the legal. profession 
and of Congress. 


CoNSEQUENCES AND FuTuRE NEEDs 


Indispensable to the solution of this and of other national 
problems is the realization that more is at stake than appears 
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immediately. Especially in law and government, our entire 
democratic way of life is bound up with the solution of each 
major problem. This fact becomes especially clear in relation 
to administrative justice when we reflect that the principal 
objects of concern, fairness to individual interests and successful 
attainment of common objectives, are the twin purposes of the 
social order itself. We cannot have the only kind of civilization 
we are interested in building up and maintaining if we cannot 
supply and preserve individual opportunity and rights and at 
the same time achieve full cooperative effort in our common 
tasks. Our traditional social philosophy has emphasized the 
former; the present threat to our system emphasizes the, latter. 
If we insist too rigidly upon the accustomed means of safe- 
guarding private interest, our way of life will perish because 
we cannot efficiently secure either the human needs of the 
people or defense against external enemies. If we become 
ruthless in pursuing immediately-felt social needs, we shall 
sacrifice that individual welfare which is the proclaimed end- 
purpose of our democratic system. 

To an increasingly evident extent, the system of administra- 
tive justice which we have worked out and which it is now 
proposed to improve, is an alternative not only to a more 
highly judicialized system but also to a swift-moving executive 
system. We have resorted to the executive system before in 
time of war; we have gone back to it now on a considerable scale 
during the national emergency. By means of the expansion 
of the Chief Executive’s office and the exertion of his powers 
through that office, there have recently been instituted far- 
reaching price and priority controls over much of industry; and 
these are susceptible of extension to much of the national life. 
The exercise of these powers, so far as one not closely in touch 
with their effects can see, has on the whole been fair and con- 
siderate. It is a fact, however, that that exercise is largely un- 
attended by legally-secured procedural safeguards, such as the 
right to be heard before action is taken. There are political 
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safeguards and safeguards residing in the disposition of the 
people and of officials, but few which it is the legislatively— 
prescribed duty of officials or of judges to maintain or which 
there exist remedies to enforce. 

Were the times more settled, we could rest reasonably 
secure in the belief that the system of executive justice would 
again pass largely out of existence when the present emergency 
was past. It is a fact, however, that an emergency of a different 
sort, which administrative agencies and administrative law have 
not solved, has existed since 1929; and it is likely that even 
graver dislocations will exist when the present international 
emergency has ended. All that we have yet succeeded in doing 
through the expansion of the Federal credit and the use of 
administrative agencies during the period of the New Deal and 
before has been to mitigate some of the worst maladjustments 
in our system. A start has been made in securing a better 
distribution of welfare and in conserving national resources; 
but that is all. Underconsumption and underproduction in 
relation to both need and potential accomplishment have con- 
tinued ; and it is an open question whether, had the international 
threat not appeared, we would have had the wit to achjeve 
a more adequate solution to our problems through the use of 
democratic methods. If that is true, and if it is true that even 
graver problems confront us in the years ahead, we have no 
assurance that the system of safeguarded administrative justice 
can be our main governmental reliance in the future, as it has 
been until now. It may be necessary to continue and extend the 
system of executive justice instead, with what possibility of 
procedural fairness we know not. In this situation, and not in 
the inner disposition of anyone that may be in power now or 
in the future, lies the greatest danger to our democratic way 
of life. To meet it we must obviously, not only frame more 
adequate economic policies, but attack with redoubled vigor and 
determination the problem of administrative justice, which lies 
peculiarly within our professional competence as lawyers, so 
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as to create a system sufficient for the tasks of today and to- 
morrow, furnishing a real alternative to the more hazardous 
executive system. 

In this connection, there’is one aspect of the executive 
system which displays, at least potentially, a definite superiority 
over the administrative system. If the administrative system is 
to compete successfully, its corresponding deficiency is in need 
of remedy. The Attorney General’s Committee on Adminis- 
trative Procedure did not concern itself with this aspect of the 
problem because it was not asked to and because, in any event, 
the need has hardly been felt by the public, nor has it entered, 
as yet, into the professional consciousness of lawyers. I refer 
to the need of over-all direction, without which the efforts of 
the several regulatory agencies cannot be successfully coordin- 
ated or geared to the national objectives. You cannot with 
sufficient wisdom or effectiveness regulate rates or wages or 
prices unless the policies of the regulatory agencies are co- 
ordinated; and you cannot do all of these together unless you 
proceed in the light of monetary and credit policy and of policy 
in managing the volume of agricultural production. It is clear 
that sooner or later the unification of major policy in the 
several areas of economic regulation must be achieved. The 
problem of how to achieve it in the administrative system is 
partly a problem of organization and procedure that affects 
private interests directly. As such it falls within the profes- 
sional purview of lawyers as well as of experts in public 
administration. 

In the executive system, as contrasted with the administra- 
tive system we have been studying, coordination can be accom- 
plished through the Chief Executive or through such agencies 
as he may establish. At present the defense effort is being 
handled in this way (whether adequately or inadequately is 
beside the point just here), and there is no doubt about the 
power of the President or those to whom he delegates his 
authority to control the policies of the several branches of the 
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Government that are participating in the common effort. Army, 
Navy, Coast Guard, Draft Administration, O. P. M., and 
others can be made to work together in dealing with private 
interests as well as in other respects. 

In relation to the administrative system, the political sci- 
entists have been ahead of the lawyers in realizing this need, 
though not, I happen personally to believe, in devising effective 
means of meeting it. The report of the President’s Committee 
on Administrative Management in January, 1937, contains an 
eloquent plea for over-all executive direction of all the Federal 
administrative agencies, for the “one grand purpose” of making 
“democracy work today in our National Government; that is 
to make our Government an up-to-date, efficient, and effective 
instrument for carrying out the will of the Nation,” with “a 
responsible and effective chief executive as the center of direc- 
tion, energy, and administrative management.” The Commit- 
tee’s famous denunciation of the independent regulatory 
agencies as a “headless fourth branch of the government” led, 
you will, recall, to the proposal that all of the agencies be 
gathered into twelve departments, with a cabinet officer at the 
head of each, responsible to the President. To preserve and, 
indeed, increase judicial detachment in administrative adjudi- 
cation, however, each existing agency was to give birth to a 
purely decision-making agency within a department, which was 
to be relieved of all “administrative” duties and carefully insu- 
lated from executive pressure in reaching its decisions. The 
Committee did not succeed in explaining how the President 
was to succeed in the task, obviously impossible for one man, 
of coordinating the policies of so vast an administrative machine 
or how his policy, if and when he formulated it, could become 
effective through the decisions of insulated boards that would 
not be under compulsion to follow it. Nevertheless, the need 
which the Committee saw is actually existing today. Sooner or 
later—better soon than later—the need must be met in a 
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manner appropriate to the administrative system if that system 
is to prove adequate to the national need. 

I shall not be so bold as to venture a concrete proposal for 
meeting this need of over-all direction of the policies of admin- 
istrative regulation. Whether the device of the future should 
be a super-commission of representatives of the agencies 
engaged in economic regulation or whether it should be a cen- 
tral economic council made up of independent experts, I cannot 
say. Whether it should be advisory or exercise authority over 
the agencies, I do not know. Whether it should be under the 
President or independent of him, taking due account of the 
political will as expressed through Congress and through him, 
I am likewise uninformed. My point is that we should start 
thinking of this problem and attempting as lawyers, in con- 
junction with economists and political scientists, to solve it. 

To the foregoing end I wish to suggest too that up to now 
we have not had a legal or political philosophy adequate to 
such an attempt or to the other administrative problems that 
lie ahead. Even the most advanced in our profession have 
talked of its task in terms of a “balancing of interests,” meaning 
thereby an adjustment of particular controversies in such a 
manner as to weigh justly the different specific claims advanced 
and to give effect to as many as possible of those that seem 
legitimate. Even the legislative process has been viewed in 
the latest and most respected works upon it as essentially an 
adjudication of competing demands, and the legislature has 
been likened to a court in which these demands may be ad- 
vanced. It lies in the background, of course, that interests and 
demands must be weighed in the scale of some system of values 
and that this system derives from some dominating policy. But 
this fact has been much minimized, and at times it seems to 
have been assumed that the process is largely one of effecting 
whatever compromise may “get by,” rather than of carrying 
out any other public purpose than somehow keeping the peace. 
The foregoing conception of the work of law is all too often 
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true to the facts, and it may even suffice for less stressful times 
than the present; but it will not do for the period ahead. We 
are faced with sterner tasks than simply living together as 
pleasantly as possible in a world where each is satisfied, on the 
whole, with what the prevailing institutions provide for him. 
We must create a world in which masses of men cooperatively 
carry on vast enterprises for purposes that are democratically 
determined and, therefore, are both regardful of individual 
interests and primary in their importance. When these pur- 
poses have been determined, they cannot be compromised but 
must permeate throughout the law and its administration, 
shaping doctrines and procedures to accord with them. A legal 
profession worthy of such a task must be constantly conscious 
of the purposes with which its functions are shot through. If 
that does not come to be the case, we cannot stand united; and 
divided we fall. In relation to administrative procedure our 
dominating resolve must be to make the system work to serve 
both the general welfare and that individual welfare which is 
inextricably bound up with it, as the national will demands. 




















Freedom in America 


Francis W. CokER 
Yale University 


I am going to offer some sketchy suggestions as to how 
much and what sorts of freedom we in America have actually 
had or sought in the past, how the matter stands today, and 
what we intend or are likely to be able to do about it in the 
near future. 

When we talk of freedom in this country I believe we 
usually have in mind (if I may be very elementary about it) 
all or some of such liberties as the following: (1) thé right, 
and the actual opportunity, in some reasonable measure, to 
participate in the choice and control of important governing 
officials; (2) certain rights of acquiring, holding, and alienating 
property, entering into contracts, and choosing and quitting 
jobs; (3) rights not to be arrested or searched unreasonably, 
and not to be punished or held civilly liable except under the 
law and through an open, regular, and fair judicial procedure; 
(4) the right not to be compelled to contribute to the support 
of any church and the right to join any church, follow any 
sort of religious ritual; the right to hold any political, social, 
or economic opinions and to try to persuade others to accept 
them, by publishing the opinions and demonstrating in behalf 
of them—in mass meetings, parades, picket lines, etc. 

We have never regarded any of these liberties as absolute. 
No one claims that every citizen has the right to vote; even 
the most conservative capitalist admits that there are valid 
limits on his property rights; there are offenses and disputes 
for which there is no right of jury trial, and there are condi- 
tions under which there can be no demand for a speedy and 
public trial; we compel even disbelievers to contribute to the 
support of religious services, such as those of chaplains in the 
army and navy, and in Congress; and we punish blasphemous, 


* A lecture delivered at the Ohio State University May 13, 1941. 
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obscene, libellous, and seditious utterances. These limitations 
on freedom are taken for granted, ordinarily accepted without 
protest even by the most liberal-minded among us, as restraints 
necessary, even in the freest communities, for the maintenance 
of a decent, orderly, peaceable, and fair-dealing civic life. 
Even under such limitations we are left with a wide range of 
freedom, so that we say that we still have democracy, free 
enterprise, a free and fair judicial system, and religious free- 
dom and freedom of the press and assembly. Often, however, 
there have been, even in this free country, restraints that have 
seemed, to many honest, public-spirited, and: law-abiding citi- 
zens, to be unnecessary for the preservation of public order and 
fair dealing: We have a grand American tradition of equality 
and toleration; but we also have a tradition of discrimination 
and intolerance. Let us take a look briefly back on our history. 


1. 


Let us begin at the beginning. The first settlers of America 
came over under the impulsion of a desire to escape restraints 
of one sort or another. Most of the settlers in the Northern 
and Central colonies, and later in the South, were members 
of dissenting sects: Separatists, Puritans, Quakers, Presbyter- 
ians, Anabaptists, Seven-day Baptists, Dunkers, Moravians, 
Pietists. Many of these sects had arisen as adherents of a great 
new idea of spiritual freedom—of regeneration and salvation 
for the individual through an experience of his own inner 
spirit, uncontrolled by decisions or judgments of ecclesiastical 
officials above him; and they had new ideas on church organiza- 
tion and ritual. They were not being allowed to follow these 
ideas in their home countries. So they got permission to come 
to the New World, where they might worship, preach, and 
teach as they wished. In that sense then we can say that a 
search for freedom of religion was a dominant motive in the 
original settlement of our country. Settlers in all the colonies 
were also seeking economic freedom. Many of them had been 
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finding it hard to earn a living in England. John Winthrop, 
first Governor of Massachusetts Bay, who had been a country 
squire in England, wrote, just before he sailed for America, 
that “means are so shortened” that no man is “able to continue 
in that place and employment where he now iss,” adding the 
paradoxical statement that “no man’s estate will suffice to keepe 
sail with his ‘equalls.’ ” 

I doubt if it can be said that the settlers were in search of 
political democracy. They had had little experience with that 
sort of government at home and had not given much thought 
to the matter. When they drew up plans of government in 
America they generally fixed religious and property qualifica- 
tions that excluded most adults, male or female, from political 
power. As to rights before the courts and law-enforcing officers, 
the record is not clear. But there were obstacles in the way of a 
“sovernment of laws” in seventeenth-century America. In the 
first place, there were no lawyers. In the second place, judges, 
governors, preachers, and teachers had then, as now, confused 
and vacillating ideas as to what the law was that should govern 
instead of men. Sometimes they proclaimed the Bible as the 
supreme law, for civil life as well as the church. Sometimes 
they maintained that rules of the English common law pre- 
vailed here just as in England. Sometimes they asserted that 
the ultimate governance of law was to be found in a recogni- 
tion of the force of universally binding rules of reason and 
justice—known, although not always obeyed, by all normally 
reasonable men. Occasionally colonial magistrates claimed the 
right to decide questions, even in criminal and civil litigation, 
according to their own ideas as to what was right. 

It can hardly be said that economic life in America began 
with what we would call a system of free individual enterprise. 
The original settlements were made by groups, not by individ- 
uals. Colonial economic life began generally as a community 
enterprise and remained such, in many respects, for a long time. 
Thus in Massachusetts the original title to the lands on which 
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the colonists were to settle was invested in a company. The 
company later delegated the lands not to individuals but 
to groups—the towns. When the towns made allotments to 
individuals, they not only restricted the individual’s right of 
alienation but also held on to considerable areas for common 
use. Moreover, both town authorities and the colonial legis- 
latures intervened actively in economic life, regulating wages, 
prices, and other market practices, and carrying on directly 
various public economic and cultural enterprises. I fear the 
records show that the governments of Massachusetts Bay and 
some other colonies were what we now call: “bureaucracies.” 
Many of the earliest regulations and aids were soon abandoned; 
but many were long retained and at no time in the colonial 
period was there a widely prevalent belief that there was any- 
thing dangerous or impractical in a system of governmental 
control of economic affairs. 

Indeed we cannot say that there was a prevalent aim to 
establish freedom of religion in colonial America. Those who 
came to be free to worship as they saw fit did not come in 
order to enable others to do the same. Most of the colonies, 
North and South, maintained churches supported by public 
taxation. In some of the colonies persons were fined, or. 
whipped, or imprisoned, or mutilated, or banished, or even 
hanged, for openly advocating, in an orderly manner, unortho- 
dox religious beliefs and practices. 

This is not debunking our Puritan forefathers. Indeed, 
any contrary description of them would be debunking them, 
for it would be representing them as doing what they said they 
believed it was wrong to do. Winthrop said he considered 
democracy to be “the meanest and worst of all formes of Gov- 
ernment . . . of least continuance and fullest of troubles,” not 
ordained by God as fit “eyther for church or commonwealth.” 
“God Almightie in his most holy and wise providence hath 
soe disposed of the Condicion of mankinde, as in all times some 
must be rich some poore, some highe and eminent in power 
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and dignitie; others meane and in subieccion.” Cueried John 
Cotton: “If the people be governors, who shall be governed?” 
These Puritan leaders preached the supreme necessity of 
authority, hierarchy, differentiation in function and rank. “Per- 
sons of differing endowments and qualifications,” said Pastor 
William Hubbard, “need differing stations to be disposed 
into”; “the greatest part of mankind are but as tools and 
Instruments for others to work by, rather than any proper 
Agents to effect any thing of themselves.” They regarded 
tolerance as a teaching of the devil. In a sense it may be said 
that Puritans and some others came to America to escape from 
a system of toleration. “I lived in a City,” said Nathaniel 
Ward (author of the Massachusetts “Body of Liberties”), 
where a Papist Preached in one Church, a Lutheran in another, 
a Calvinist in a third; . . . the Religion of that place was 
but motly and meagre, their affections Leopard-like.” “He 
that is willing to tolerate any Religion, or discrepant way of 
Religion, besides his owne, . . . either doubts of his owne, or 
is not sincere in it.” 

The Puritans were able, strong-willed, public-spirited men, 
honestly concerned with discharging a mission. They had, said 
one of them, “transported themselves, with their whole fam- 
ilies and interests, into the desarts of America, that they might 
here peaceably erect Congregational Churches.” Said another: 
“Necessity may presse some; Novelties draw on others; hopes 
of gaine in time to come may prevaile with a third sort; but 
that the most and most sincere and godly part have the 
advancement of the Gospel for their maine scope I am confi- 
dent.” If others did not accept the Gospel according to the 
Puritan interpretation, they could go somewhere else. Ward 
said he wanted to “proclaime to the world, in the name of 
our Colony, that all Familists, Antinomians, Anabaptists, and 
other Enthusiasts, shall have free Liberty to keep away from 
us, and such as will come to be gone as fast as they can, the 
sooner the better.” 
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This, of course, is not the whole story of the origins of 
our civic traditions. Doubts of the validity of the Puritan 
authoritarianism appeared at times in the minds or hearts of 
even the most orthodox leaders. John Cotton, autocratic but 
benign, admitted that liberty, in moderate amounts, should be 
spread a little more widely. Governor Winthrop, one of the 
few non-clerics among the Puritan leaders, on several occa- 
sions protested against what seemed to him the clergy’s too 
insatiable demands for conformity. And when, during his last 
illness, Deputy-Governor Dudley came to Winthrop’s bedside, 
bearing an order to banish another heretic, the Governor refused 
to sign the order, saying that “he had done too much of that 
work already.” More effective opposition came from those who 
had more positive and constant desires to create a free and 
tolerant society in America. Roger Williams, Puritan pastor 
at Salem, whom Cotton Mather later likened to “a certain 
windmill . . . whirling round with extraordinary violence,” 
frankly attacked the Massachusetts system, contending that 
civil government had no rightful power to enforce religious 
conformity and that governors, in church or state, had no right 
to govern without consulting more freely the opinions of those 
whom they governed. Since the leaders feared that the whole 
country was “like to be set on fire” by the windmill, Williams 
had to move to another region. In “Providence Plantations” 
he made a genuine effort to establish a democratic constitution, 
separate church and state, and treat all persons alike, regard- 
less of creed, rank, or race; and he wrote pamphlets setting 
forth his doctrine of freedom. “The Soveraigne, originall, and 
foundation of civill power lies in the People . . .” so that they 
“may erect and establish what forme of Government seemes 
to them most meete for their civill condition.” Governments 
“have no more power, nor for no longer time, than the . . . 
people consenting and agreeing shall betrust them with.” “God 
requireth not an uniformity of Religion to be imacted and 
inforced in any civill state; which inforced uniformity (sooner 
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or later) is the greatest occasion of civill Warre, ravishing of 
conscience, persecution of Christ Jesus in his servants, and of 
the Aypocrisie and the destruction of millions of souls.” A 
decade and a half later he looked back with pride on the main 
achievements of his experiment. “We have long drunk of the 
cup of as great liberties as any people we can hear of under 
the whole heaven . . . we have sitten quiet and dry from 
the streams of blood spilt by that war in our native Country.” 

The New World supplied an environment favorable to 
democracy. Residents of frontier towns, even in the most con- 
servative colonies, made effective demands for political partici- 
pation in the central governments. Those persons whose religi- 
ous and political demands were too radical to be tolerated did not 
have to go back where they came from; there were other places 
to go in America. Almost everywhere there were determined 
minorities, and the growth of freedom in America soon got 
strongly under way. At the turn from the first to the second 
colonial century, there was John Wise, able and racy pastor 
at Ipswich, Massachusetts, of whom we have almost no records, 
except on the occasions when he was fighting in some liberal 
cause—for repeal of taxes levied without representation, for 
greater autonomy for the separate churches, for innoculation 
against smallpox, for a fairer currency system. Two pamphlets 
by him set forth as comprehensive and learned a defence of 
democracy and liberalism as we have ever had in America. 
He was leader in a remonstrance against the witchcraft prose- 
cutions and later in a petition to the legislature to clear the 
names of those who had been convicted. Even Judge Sewall, 
who had played a leading part in the trying and sentencing to 
death of nineteen of the victims of those prosecutions, an- 
nounced, five years later, that the whole matter had been prey- 
ing on his mind and publicly made acknowledgment of his 
error. The legislature appointed a fast day in apology for the 
tragic events, and the twelve jurymen signed a statement ask- 
ing forgiveness. It was about that time that Cotton Mather 
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wrote that “many juditious persons” had come to the conclu- 
sion that Roger Williams had had “the root of the matter in 
him.”” 


II. 


What has been our record since these divergent and uncer- 
tain yet generally valiant and idealistic beginnings? The story 
has continued to be confused. We have sometimes followed 
one tradition and sometimes another. 

We held on to narrow suffrage qualifications until well 
into the nineteenth century. Most of the Southern states still, 
through one device or another, exclude most Negroes from 
voting; and there are other familiar limitations, legal and 
illegal, on political democracy. 

Our record on economic freedom has been peculiarly mixed 
and blurred. Most of us have continued to profess our ardent 
faith in what we call a system of private enterprise and yet to 
show very little active concern over its progressive disappear- 
ance during the last century. I suppose it can fairly be said 
that early in our history we became a nation predominantly of 
individual owners of productive property and that that is a 
genuine system of private enterprise. Moreover, the notion 
that ownership of the properties upon which one works is an 
essential factor of genuine liberty and that government ought 
to protect and foster that sort of ownership, has been a familiar, 
often dominant, idea in our traditional political discussions. 
Our governmental policy has sometimes tended to fortify that 
sort of ownership. Sometimes it has had the opposite tendency. 
When Alexander Hamilton got in motion a policy of federal 


? The colonial writings quoted in the foregoing paragraphs are as follows: 
John Winthrop, A Modell of Christian Charity (a lecture delivered aboard 
ship on the voyage to America in 1630), and Life and Letters of John Win- 
throp, by Robert C. Winthrop; John Cotton, A Letter from Mr. Cotton to 
Lord Say and Seal in the Year 1636; William Hubbard, The Happiness of 
4 People in the Wisdome of the Rulers Directing and in the Obedience of 
their Bretheren Attending (1676); Nathaniel Ward, The Simple Cobler of 
Aggawam (1645); Cotton Mather, Magnalia Christi Americana (1702); 
Rev. John White, Planter’s Plea (1630); Roger Williams, The Bloudy T enent 
of Persecution (1644), and a “Letter to Lord Vane” (1654). 
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governmental aid and regulation to foster the development of 
large scale industry, commerce, and finance in this country, 
other political leaders opposed his policy because they believed 
that industrialization would transform the country from a 
nation of free property owners into a nation of economic 
dependents. Our actual economic development has been gen- 
erally as Jefferson, Madison, and Taylor predicted. Familiar 
technological, social, and political changes have made it increas- 
ingly difficult for the individual enterpriser to survive in most 
fields of economic enterprise. Most of us today work, not on 
our own lands or with our own tools and materials, but with 
lands, materials, and instruments owned by others. We have 
become a nation mainly of employees and tenants rather than 
owners. If it is true, as many of our ancestors believed, that 
individual ownership of the productive property on which one 
works is essential to economic freedom, then we have lost that 
freedom, perhaps irrevocably. 

How have we fared in our rights before the courts and in 
our spiritual and intellectual liberties? Some of our ablest 
intellectual leaders have urged us to pay more attention to an 
orderly, stable, rightly guided and disciplined community than 
to individual equality and freedom of inquiry. John Adams, 
Alexander Hamilton, Fisher Ames, Daniel Webster, Hugh 
Legaré, and many lesser men, have warned us against inno- 
vation, speculation, and a too lavish challenging of the decisions 
of our betters or superiors or even of a majority of our equals. 
“Government,” said Ames, “does not subsist by making prose- 
lytes to sound reasons or by compromise and arbitration with 
its members; but by the power of the community compelling 
the obedience of individuals.” 

We have frequently acted on such principles, sometimes 
with no very noble or public-spirited motive. Just seven years 
after we had adopted the First Amendment, forbidding Con- 





2 A Letter of “Lucius Junius Brutus” (1786), in Works of Fisher Ames 
(1854), vol. II, p. 95. 
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gress to make any law “abridging the freedom of speech, or 
of the press,” Congress enacted the famous “Sedition Act” of 
1798, punishing persons who combined to oppose or impede 
the operation of governmental measures, or who uttered or 
published false, scandalous, and malicious sentiments tending 
to bring the government or its officers into disrepute or to 
excite hatred of the people of the United States. The act was 
vigorously applied, and several opposition editors were jailed 
or heavily fined, even though they had advocated no violence 
in their vigorous criticism of governmental policy. There are 
] many later manifestations of our capacity for intolerance: anti- 


foreign, anti-Catholic, anti-Semitic movements; discriminations 
against Negroes long after the abolition of slavery; court 
t injunctions against picketing or propaganda in support of 
strikes; abusive enforcement of so-called “criminal-syndical- 
ism” statutes; the Sacco-Vanzetti, Mooney, and Scottsboro 
cases; the Georgia, Jersey City, and other state and municipal 
interferences with freedom of assembly. 
t On the other hand, Jefferson, Channing, Parker, Emerson, 
and many others of our statesmen, philosophers, preachers, 
poets, and novelists have proclaimed a liberal and democratic 
faith; and our deeds have often squared with such professions. 
By the middle of the nineteenth century we had attained at 
, least the forms of a democratic suffrage; and now at last we 
5 are beginning to rescue southern Negroes and “poor whites” 


from the poll-tax disqualifications. We are finally awakening 
' to a realization that free individual enterprise has been dis- 


appearing from our economic system and we are trying to devise 
5 ways to restore some of it. We abolished all state-supported 

churches soon after the Revolution. The Sedition Act of 1798 
S aroused such defiant denunciation that it was soon repealed. 
S Indeed the two most active agitators against the act (Jefferson 
, and Madison) became our next two Presidents, and a third 
, prominent protestor, Marshall, was our next Chief Justice. We 


have admitted millions of persons fleeing from political, religi- 
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ous, and racial discrimination and oppression in foreign lands, 
We have removed many of the restraints on labor organiza- 
tions. Mooney and some of the Scottsboro boys have been 
freed. Private groups, such as the American Civil Liberties 
Union and the Ohio League for Constitutional Rights, have 
rendered valuable moral prodding and practical aid in behalf 
of civil rights. We have usually had a vigorous discussion of 
public affairs and free criticism of public officials. I believe 
that, with all the setbacks, our main trend has been in a liberal 
direction. 


III. 


Under what conditions, or in what sorts of times, are our 
rights before the courts and our freedom of speech, the press, 
and assembly most likely to be violated, by public authorities 
or by private individuals or groups, with the connivance of 
government? Three sorts of conditions are usually considered 
to be particularly unfavorable to the maintenance of civil rights: 
namely, those of war; of prolonged disputes between capital 
and labor; and of extensive governmental regulation of 
economic life. 

War, it is said, creates conditions unfavorable to a sturdy 
respect for civil liberties. An inescapable obligation of a gov- 
ernment is to keep a country safe from attack or defeat, and, 
to that end, to keep itself from destruction. In time of war 
these ends often appear to require a vigor, speed, and direct- 
ness of action not normally required for the efficient discharge 
of peacetime duties of governments. So all governments, even 
the most democratic and liberal, usually suspend, for the dura- 
tion of a war, some of the familiar judicial guarantees and the 
ordinary liberties of expression and association. War also seems 
to create an atmosphere generally favorable to the making of 
decisions on emotional rather than on rational grounds. 

What has actually happened to our civil liberties when we 
have been at war? We have done some surprising things, both 
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in our tolerance and in our intolerance. Nothing happened to 
Daniel Webster when, while we were in the most critical period 
of the War of 1812, he denounced our government for having 
undertaken the war at all. Nothing happened to Abraham 
Lincoln when, as a representative in Congress, he denounced 
President Polk for having recklessly led us into the Mexican 
War. 

What happened at the time of the Civil War, when Lincoln 
himself was deciding our policy? Several months before war 
began legally the President declared that he was faced by a 
movement “too powerful to be suppressed”’ by the ordinary 
processes of government, and he made it plain that he would 
not be restrained by the usual constitutional guarantees. With- 
out statutory authority, he raised a volunteer army, added to 
the regular army, paid out unappropriated funds, excluded cer- 
tain correspondence from the mails, proclaimed a blockade of 
southern ports, and suspended the writ of habeas corpus even 
in non-military regions. Said Lincoln, in 1864: “I felt that 
measures otherwise unconstitutional might become lawful by 
being indispensable to the preservation of the Constitution 
through the preservation of the nation. Right or wrong, I 
assumed this ground, and now avow it.”* Many worthy Amer- 
icans today believe that Lincoln did more than any other man 
for freedom in America. Many of his contemporaries, even 
among those as strongly devoted as he was to the preservation 
of the Union and the abolition of slavery, called him a despot. 

In the World War we prohibited the making of statements 
intended to cause insubordination or refusal of duty in our 
military and naval forces, or to obstruct recruiting and enlist- 
ment, the sale of liberty bonds, or the production of the neces- 
saries of war; prohibited the use of disloyal, profane, scurrilous, 
or abusive language about our military forces or our form of 
government, constitution, flag, or uniform, or any language 
intended to bring any of these into contempt, scorn, contumely, 





* From a letter to A. G. Hodges, April 4, 1864, in Nicolay and Hay, 
Complete Works of Abraham Lincoln (new and enlarged ed., 1905), vol. X, 
p. 66. 
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or disrepute; and authorized the Postmaster General to refuse 
mailing privileges to anyone he believed to be using the mails 
to violate the war acts. We imprisoned nearly a thousand per- 
sons under these acts and’ subjected others to the serious 
ignominy or inconvenience of indictment or arrest. We interned 
some 2,000 enemy aliens and arrested or searched a good many 
aliens and citizens without warrant. 

Before we reach any thoroughly gloomy conclusions as to 
what happens to our freedom in time of war we should note 
some of the things that we did not do in our previous wars. 
We did not set up any general censorship of the press and we 
permitted widespread criticism of the conduct, and often also 
of the aims, of the wars. We had no general internment of 
enemy aliens during the World War; and persons accused of 
violations of the war statutes were tried before the regular 
courts and according to the regular judicial procedure; most of 
the persons accused were released on bail while awaiting trial or 
the outcome of appeals to higher courts, and some of them 
continued while out on bail to do the deeds for which they had 
been convicted or indicted. We had, in the last war, less free- 
dom than we ought to have had; but we had more than the 
other belligerents allowed, and considerably more than the 
post-war dictatorships have allowed even in times of peace. It 
seems to me a careless exaggeration to say that war transforms 
our democracy into a dictatorship. 

In times of bitter conflict between employers and working- 
men, the attacks on freedom have come from both sides. Com- 
pany guards have assaulted, kidnaped, and even slain strikers 
or unionizers; employers have until recently found it fairly 
easy to get court injunctions restraining peaceful agitation by 
strikers; city police have sometimes supported employers by 
violently handling the demonstrating workers (as in the 
Republic Steel Strike in South Chicago in 1937); municipal 
authorities (e.g. the Hague regime in Jersey City) have sup- 
pressed labor meetings. On the workers’ side, the strikers have 
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used clubs and brickbats against strike-breakers, destroyed com- 
pany property, carried on sit-down strikes, and engaged in 
other forms of workingmen’s violence. 

Finally, it is said that extensive governmental regulation 
and aid in economic affairs is almost certain to result in sub- 
stantial governmental interference with civil liberties: if you 
curtail freedom of the market you curtail other forms of free- 
dom; planning means coercion; a managed economy means a 
managed and censored opinion. 

If that is so, then our future seems dark; for no important 
political group now has any plan for a substantial withdrawal 
from our present intervention. It is true that opposition plat- 
forms and speeches have continually, since the early days of 
the New Deal, condemned the “relentless expansion” of gov- 
ernmental power over the lives of farmers, industrial workers, 
and business men, and have demanded the re-establishment of 
“former liberties.” Yet in 1936 the Republican party chose 
as its keynote speaker a Senator (Steiwer) who had voted for 
nearly all the major New Deal measures—the N.R.A., A.A.A., 
T.V.A., N.L.R.A., securities-and-exchange, farm-moratorium, 
railway-pension, and social-security acts. The Republican floor 
leader in the Senate (McNary) had voted for those measures 
and also for the utility-holding-company act; in 1940 he be- 
came the Republican candidate for Vice-President. In the 
second administration of the New Deal, the Republican leader 
in the Senate and the Republican floor leader and assistant floor 
leader in the House supported the liberalizing amendments to 
the social-security, war-risk-insurance, and farm-loan measures; 
and the two House leaders voted for the Wages and Hours 
Act. All the more prominent candidates for the Republican 
presidential nomination in 1940 warmly endorsed Federal aid 
for old age pensions and unemployment insurance, Federal 
restrictions on child labor, and further Federal aids to farmers. 
The 1940 convention of this party enthusiastically adopted a 
platform proposing the repeal of only two statutes (both relat- 
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ing to monetary matters), and then chose as its presidential 
nominee the candidate who had been most explicit in his 
approval of the New Deal measures. Leading Republican 
spokesmen have often said-that the sweeping measures of 
economic regulation and aid had been maturing for a long time, 
chiefly under Republican auspices, and the New Deal just 
happened to come along at a lucky time. Thus, fortunately 
or unfortunately, we do not now appear to have a choice be- 
tween one party supporting and another opposing an old Amer- 
ican tradition (real or supposed) of narrowly limited govern- 
mental activity in economic affairs. 

Can it be said that one way of applying the economic aids 
and restraints gives us collectivism and dictatorship, and an- 
other way maintains free enterprise and civil liberty? Yes, this 
has been said frequently and emphatically. The dispute thus 
becomes one not about the scope of the government’s action 
but about the manner and mood in which it acts and the goal 
toward which it is moving, intentionally or unintentionally. 
Republicans and opposition Democrats have been saying or im- 
plying that, without putting in jeopardy the recently enacted 
program of reform, we still can choose between a policy which 
administers the reforms in faithful accord with principles of a 
government of laws and the maintenance of civil liberties, and 
a policy which, deliberately or carelessly, throws overboard 
these traditions of American freedom. 

How genuine and realistic an issue can be made out of such 
claims ? There have been two conspicuous forms of this sort 
of attack on the New Deal methods and manners. The New 
Dealers, it is said, have been so set on securing a speedy, 
unvarying, and unchallenged compliance with their pet ideas 
as to the specific ways in which their program must be carried 
out that they have created new types of governmental agencies 
and invested them with arbitrary powers of subsidiary legis- 
lation and adjudication; and by such methods as well as through 
their general manner of popular advocacy, they have spread 
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moods of intolerance and authoritarianism that threaten the 
destruction of ordinary rights of free speech and fair trials. 
Obviously Congress had to create special agencies to carry 
out the new regulatory measures. Each measure has required 
a specialized knowledge and technique for its fair and effective 
administration; the new directions and restraints are not aimed 
at ordinary crimes or at criminally minded persons; and the 
task of the new agencies has been to devise and administer 
standards arrived at through continuous and expert investiga- 
tion and supervision, often in co-operation with the parties to be 
controlled by those standards. Accordingly, Congress had to 
accord each agency a considerable range of discretion both in 
formulating rules and in making specific orders to secure ob- 
servance of the rules. The complaint is that Congress adopted 
such broad and loose definitions of policy and made such sweep- 
ing grants of powers of rule-making and adjudication, that 
many of the new agencies have become independent legislative, 
executive, and administrative agencies, all in one. In many 
instances these bodies adopt their rules without public hearings, 
and make their specific orders and decisions, sustained by severe 
punitive sanctions, through a procedure lacking the safeguards 
of an ordinary judicial trial; and their decisions are not subject 
to review by the courts, except on grounds that a rule or order 
goes beyond the scope of functions delegated by the statutes, 
or that the decision is not supported by “substantial evidence.” 
The issue indicated. here was vigorously but vaguely joined 
in the recent debates on the “Walter-Logan bill,” defeated by 
the President’s veto. This bill would have required the agen- 
cies to announce the rules under which they were to operate 
and to hold hearings before issuing rules and regulations 
“affecting the rights of persons and property”; established 
appeal boards within the agencies to hear claims by persons 
aggrieved by the decisions, acts, or failures to act by any of the 
agency officials; permitted any person to petition a Federal 
court to hear and decide whether a rule was in conflict with 
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the Constitution or statutes; directed the courts in such cases 
to render declaratory judgments holding the rules valid or 
invalid; and permitted parties aggrieved by a final decision of 
an agency to petition the court to set aside the decision on the 
grounds that the decision was issued without formal notice and 
hearing, or that the findings of fact were not supported by 
substantial evidence or were “clearly erroneous.” 

There are genuine differences of opinion between those who 
approve a main trend in legal administration during the last 
few decades and those who want to see that trend reversed, 
The latter believe that both the routines of fact-finding and 
the deliberations on rules, regulations, and special orders should 
follow the rigid, formal, slow, and costly procedures of ordinary 
legislative and judicial bodies. They believe that there are 
real dangers, both of oppression and of inefficiency, in the new 
and multifarious administrative definitions and rulings, often 
made without hearings and changed without notice. The former 
want to maintain simpler and less technical processes in order 
to provide what Chief Justice Hughes once described (when 
he was Governor of New York) as a “prompt, continuous, 
expert and inexpensive method for dealing with a class of 
questions of fact which are peculiarly suited to examination 
and determination by an administrative agency specially 
assigned to that task.” The Walter-Logan Bill, its opponents 
believe, would (in the words of the Association of the Bar of 
the City of New York) force “administrative and departmental 
agencies having a wide variety of functions into a single mould 
which is so rigid, so needlessly interfering, as to bring about a 
widespread crippling of the administrative process.” 

There have been grounds for skepticism concerning the 
genuineness of some of the statements of this issue; some of 
the leading advocates of bills to limit the New Deal agencies 
had previously shown strong opposition to any effective achieve- 
ment of the ends the agencies were designed to achieve. I 
believe that moderates on the two sides are soon likely to come 
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to agree that a considerable range of discretion must be left 
to the administrative agencies in formulating rules and devising 
procedures for their enforcement, and yet that some new formal 
checks can be wisely put on arbitrary action by the agencies. 
There may be an increasing recognition of a need for the 
restraints; reliable evidences appear to show that higher and 
lower officials in some of the newer agencies have been hasty, 
prejudiced, or opinionated in their actions—perhaps habitually 
so in some instances. Most of the new administrators, however, 
appear to be acting with as much intelligent concern for the 
public interest and as much respect for public opinion as most 
Congressmen display, and with as much regard for lawful and 
impartial judgment as most of our judges display. The real 
safeguards against arbitrary and inefficient action here will 
probably have to be found, not in statutory restraints, but in 
the development of traditions of professional pride and judicial 
impartiality, generally comparable to the restraints upon which 
we mainly depend for protection against arbitrary and preju- 
diced action by the courts. 


IV. 


What are the prospects for our freedom in the very near 
future—as affected by our present governmental policies? 

I have not reserved time for any discussion of the contentious 
issue as to whether our prevailing foreign policy is tending 
toward helping or harming the state of freedom, here in 
America. Still, I should take my stand—and it is on the “anti- 
isolationist” side, accepting the risk of our getting into the 
war. That simply seems to me to be a risk less horrific than 
the risk of a German victory. I do not like the expression 
“aid to Britain.” In the first place, I support an “interven- 
tionist” policy primarily as an aid to ourselves. In the second 
place, I should not care to aid a Britain I thought likely to 
renew the international policy of Sir John Simon, which was 
too much like that of Poincaré and Tardieu in France. That 
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has had the fateful impracticality of any non-idealistic policy, 
I believe the chances of preventing a long restoration of such 
a policy will be more favorable with Germany defeated than 
with Germany victorious. 

If we go to war, there are certain conditions that may 
create, if not the necessity, a very insistent demand, for restric- 
tions on individual liberty. Among the millions of naturalized 
German and Italian citizens, there may be a considerable num- 
ber whose sympathies will lie with our enemies; we shall prob- 
ably enter the war with stronger anti-war sentiments than we 
had in the last war; and we have had prolonged and bitter 
divisions over issues of both domestic and foreign policy. We 
are already partly prepared, wisely or unwisely, for imposing 
restraints. We have registered and finger-printed all aliens, 
The Federal Communications Commission has extensive powers 
of control over communications by wire or over the air. The 
Sedition Act of 1918 has been repealed but the mild Espionage 
Act of 1917 is still on the statute books. We have new Federal 
statutory provisions (in the Alien Registration Act of 1940) 
for the punishment of those who advocate or encourage the 
overthrow of our governments by force or violence or who 
knowingly affiliate with associations or assemblies advocating 
such action. Yet I believe we are fortunate in having now in 
the most important offices in Washington men who have shown 
themselves to be strongly predisposed against restraining civil 
liberties. The Attorney-General and the Solicitor-General have 
been emphatic in condemning the numerous proposals for arbi- 
trary dealings with aliens and for censorship and espionage; 
and the Supreme Court, in its present personnel, seems likely 
to afford as strong a protection to civil rights as we have ever 
received from that tribunal. 

We have been debating some questions here at home, aris- 
ing from our nearness to the war in Europe: concerning rights 
of workers to strike in defense industries; rights of assembly 
and discussion to be allowed to organizations (such as the 
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German-American Bund) that oppose our democratic system; 
and rights of Senators, Congressmen, and other public speakers 
and writers to oppose the policy of the Administration. Merely 
to make the issues clear, I shall state summarily some views 
of my own on these questions. 

I should not restrict the right of workers in defense indus- 
tries to strike or picket peacefully, even by requiring a “cooling- 
off period” before striking. I should restrain strikers from 
employing violence against other workers or against the prop- 
erty of employers; and to the extent necessary to restrain such 
violence, I should afford police protection to workers seeking 
access to plants in order to take the places of strikers. Those 
who oppese police protection to prevent strikers’ violence 
against bona fide job seekers are either going too far in their 
ideas on the extent to which the government must maintain 
strikers’ rights, or not far enough. If strikers’ claims to their 
jobs are unlimited enough to justify violence, or threats of 
violence, against workers who in good faith seek to replace 
them, then the government should remove all occasion for 
the violence by adopting explicitly the principle of a worker’s 
property in his job and should directly prohibit employers from 
replacing strikers. Finally, I should allow employers to speak 
or publish their opinions in opposition to unions, when the 
expression of such opinions is not accompanied by explicit or 
implied threats of discharge or other forms of reprisal. 

I see no reason why the “anti-democratic” groups should 
be suppressed or how we can consistently do so in the name 
of democracy and freedom. I agree with Solicitor-General 
Biddle that we shall not “defeat the Nazi evil by emulating 
its methods.” I believe, however, that it would be no undemo- 
cratic abrogation of the rights of such groups to prohibit them 
from engaging in military drills or wearing uniforms or pro- 
vocative insignia; or to require them to hold their financial 
and membership records open to governmental inspection; or 
to prohibit them from policing their own meetings and from 











378 LAW JOURNAL — JUNE, I94I 


manhandling or otherwise using physical means of silencing 
dissenters at their meetings. 

Finally, I see no reason why freedom to criticize the 
domestic or foreign policy of our government, either now or 
in war, should be suppressed. I see no sign that such freedom 
is now being curtailed. It is true that we engage in a consid- 
erable amount of irrelevant name-calling; and we should prob- 
ably proceed better toward satisfactory conclusions if we had 
less of it. Generally the speakers and writers who protest most 
against the names they are called are the freest in applying 
bad names to others. Mr. Lindbergh, who has in 1941 been 
unfairly called a “copperhead,” had in 1939 appealed to us 
to inquire into the “personal interests and . . . nationality” 
of speakers and writers who were advocating some modification 
of our neutrality; and in 1940 he had charged that those who 
advocated a policy opposed to his own were influenced by 
motives of “personal profit and foreign interest.” Senator 
Wheeler, another object of an intemperate reprimand by the 
President, repeatedly calls his opponents “war-mongers,” 
“American Tories,” “Wall-Streeters,” and “modern Judases.” 
I do not know of any time in all our history when criticism 
from all quarters, directed against all sorts of officials, high 
and low, has been freer than now: If anyone feels restrained, 
I believe he has chiefly his own timidity or an abnormal sensi- 
tiveness to blame. A timid person had better not engage in 
public debate, even in a democracy. And surely no man can 
rightly consider himself a martyr to the cause of free speech 
simply because he may find that a majority of his fellow citi- 
zens, having heard what he has to say, hold on to opinions 
that differ from his opinions. 

What of our future domestic policy, apart from the war? 
There are many who believe that the present program of 
economic reform does not go far enough—whether because of 
its failures—not approaching near enough to any of its main 
social objectives, or because of its successes—inducing demands 














FREEDOM IN AMERICA 379 


for going further in the same direction. There are proposals 
that we go on into a completer and more rapid and direct 
planning of production, consumption, and the distribution of 
wealth, and that in order to make the planning work we estab- 
lish sweeping controls over banking, credit, and investment, 
nationalize some of the great natural monopolies, and make 
more thoroughgoing uses of taxation as a means of redistribut- 
ing income. There are proposals that we turn the regulatory 
efforts of the government in another direction—aiming at the 
maintenance, or the restoration and promotion, of small private 
enterprise—sacrificing efficiency for the sake of the benefits 
and virtues we used to associate with a society of individual 
property-Owners—a society we had been abandoning long be- 
fore the New Deal; in fact, abandoning even before the great 
industrial and financial centralization of the Harding-Coolidge- 
Hoover decade. Finally, there are proposals that our objective 
should be a complex, eclectic, economic system, with the gov- 
ernment adopting as its characteristic task the function of main- 
taining a dynamic balance between various types of ownership: 
small individually owned enterprises; giant private corpora- 
tions, variously regulated by government; great public cor- 
porations, like the T.V.A.; and private co-operative enterprises, 
aided by the government. Any one of these three programs— 
wider collectivist planning, restoring small enterprises, or main- 
taining a balance among competing systems—would require 
governmental restraints and aids that go considerably beyond 
the program of the New Deal. | 

Let us now examine the contention mentioned above, that 
such extensive economic restraints and aids by government lead 
to suppressions of free speech and assembly and to abridgments 
of fair trials before the courts. This has been former President 
Hoover’s favorite complaint against the recent legislation. “In- 
tellectual and spiritual liberty,” he says, “can be sustained only 
by economic liberty”; and, for proof, he and others point to 
the experiences of the European dictatorships and conclude that 
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our course must be the same. The actual record does not supply 
much evidence of the cause-and-effect relationship these critics 
envisage. The totalitarian regimes in Europe—lItaly, Germany, 
Russia—did not follow governments that were over-zealous 
and over-active in relieving distress and removing inefficiency. 
They followed governments that had been conspicuously negli- 
gent in facing the need for vigorous action to eliminate wide- 
spread poverty, inequality, and insecurity. And our own experi- 
ence seems to contradict Mr. Hoover’s argument. I have time 
for only one sort of evidence, drawn from recent decisions of 
the Supreme Court, in cases arising out of complaints against 
state or local authorities alleged to be violating constitutional 
rights of a free press, free association, and fair trials. There 
have been over twenty such cases during the last six years. In 
only two of the cases have the decisions been against claims 
in behalf of private rights: in one of the cases, the Court unani- 
mously upholding the authority of a state university to exclude 
a student because of his refusal to take compulsory military 
service; and in the other the Court, with Justice Stone dissent- 
ing, upholding the authority of a local school board to exclude 
children who had refused on religious grounds to salute the 
United States flag. In all the other cases the Court has sus- 
tained the claims of the complaining individual. Thus it has 
(in four cases) reversed convictions of Negroes where Negroes 
were excluded from grand or trial juries; and (in another 
case) reversed the conviction of a Negro who had been denied 
the right of counsel. It has (in three cases) reversed convictions 
secured by confessions obtained through third-degree methods. 
In one case it has nullified the barring of Negroes from party 
primaries and in another the denial of their admission to a 
state university law school. It has (in seven cases) reversed 
convictions for participating in the public meetings or distribut- 
ing the literature of radical groups, or for distributing litera- 
ture or holding meetings without permission of public author- 
ities; and in another case it has nullified a state statute aimed 
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at the suppression of opposition newspapers. It has (in three 
cases) nullified efforts to prevent peaceful picketing. These 
decisions have been unanimous in over half the cases. The 
only dissenters in the other cases—that is, the only Justices who 
voted to sustain the governmental limitations on free speech 
or assembly, or fair trial—were those Justices (Van Devanter, 
Sutherland, Butler, and McReynolds) who had been the most 
hostile to economic regulation by government. The Justices 
most favorable to the regulation of economic life have been the 
ones most opposed to the encroachments on civil liberties. Thus 
our civil liberties appear to have been faring unusually well 
during a period of unusually active economic regulation and 
aid by government.* 


I have not intended to close with a glamorous picture of 
our freedom in America today. Democracy is not a system that 
we can safely be complacent about. It is no halfway system— 
a “compromise” or “middle-way” between left and right 
“isms.” It is still a radical doctrine, whose achievement still 
demands the sort of courage and determination and adventure- 
someness that brought our forefathers across the difficult 
Atlantic to this strange country. The course ahead seems 
especially difficult right now; and it is especially important. 


* The two cases decided adversely to claims of civil rights violated are 
Hamilton v. Regents, 293 U.S. 245 (1934) and Minersville School District 
v. Gobitis, 310 U.S. 586 (1940). 

The recent cases sustaining civil rights are as follows. In 1935: Norris v. 
Alabama and Patterson v. Alabama, 294 U.S. 587 and 600. In 1936: Gros- 
jean v. Amer. Press Co., 297 U.S. 233; Brown v. Miss., 297 U.S. 278. In 
1937: De Jonge v. Oregon, 299 U.S. 353; Herndon v. Lowry, 301 U.S. 242; 
Senn v. Tile Layers’ Union, 301 U.S. 468. In 1938; Lovell v. Griffin, 303 
US. 444; Johnson v. Zerbst, Warden, 304 U.S. 458; Missouri ex rel. 
Gaines v. Canada, 305 U.S. 337. In 1939: Pierre v. Louisiana, 306 U.S. 
354; Kessler v. Strecker, 307 U.S. 22; Lane v. Wilson, 307 U.S. 268; Hague 
v.C.1.0., 307 U.S. 496; Schneider v. State, 308 U.S. 147. In 1940: Cham- 
bers v. Fla., 309 U.S. 227; Thornhill v. Ala., 310 U.S. 88; Carlson v. 
California, 310 U.S. 106; Cantwell v. Conn., 310 U.S. 296; White v. Texas, 
310 U.S. 530; Smith v. Texas, 311 U.S. 128. 
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I believe that most of us, anti-isolationists and anti-interven- 
tionists, recognize some sort of world significance in the fate 
of freedom in America. We cannot easily escape a feeling of 
our “ominous greatness, evil as well as good.” In that sense 
the metaphor Whitman applied to us fifty years ago—“Ship 
of Democracy”—may now have a peculiar appropriateness: 


Sail, sail thy best, ship of Democracy, 

Of value is thy freight, ’tis not the Present only, 

The Past is also stored in thee, 

Thou holdest not the venture of thyself alone, not of the Western 


continent alone, 
_ 7 oe 


With thee Time voyages in trust, the antecedent nations sink or 
swim with thee, 


Theirs, theirs as much as thine, the destination-port triumphant.* 


* From “Thou Mother with Thy Equal Brood,” in Leaves of Grass 
(“complete” edition, Philadelphia, 1892, p. 348). 








ass 











Liability of a Life Insurance Company, 
After Settlement, in Respect of Claims 
Previously Undisclosed* 

By Joserpu O’Meara, Jr.f 


When the time comes to make good on a life insurance 
policy, must the insurer bestir itself to ascertain whether there 
be outstanding interests, presently unknown to it, which, if 
asserted, it would ignore at its peril; or may it safely make 
payment without delay to the person entitled thereto according 
to its own records? 


At Maturity 


This question is encountered every time a policy matures. 
It is always open to a displaced beneficiary to contend that, in 
making the policy payable to another, the insured acted under 
duress or without sufficient mental capacity ;* it is always possi- 
ble that some act or transaction of the insured has given rise 
to an adverse interest. Must the company investigate? To do 
so would entail a heavy burden and put a brake on the prompt 
payment of claims to the disadvantage of policyholders gen- 
erally, and this without any corresponding advantage sufficient 
to compensate for the delay, inconvenience and expense, for 
it may be assumed, I think, that in the great majority of cases 
the results of such inquiry would be negative. 

The cases impose nfo such onerous conditions. In the ab- 
sence of circumstances calling for inquiry no duty rests upon 
the insurer to search for undisclosed interests and possible 
adverse claims—settlement with the payee of record is a com- 
plete defense (1) as against a former beneficiary subsequently 

* Address given before legal section of the American Life Convention. at 
its meeting in Chicago in October 1940. 

+ Member Columbus and Cincinnati, Ohio, Bars. 

For a Note on the cancellation of a change of beneficiary for mistake or 


incapacity of the insured, or fraud or undue influence on the part of the 


substituted beneficiary, see (1936) 50 Harv. L. Rev. 136. 
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contending that the substitution of the successor beneficiary was 
accomplished by fraud or undue influence or that the insured 
was incompetent at the time;* (2) as against anyone claiming 
an interest, by assignment or otherwise, who does not give 
notice of his claim until after settlement has been made.* 


Transactions before Maturity 


The question is likewise present every time the insured 
invokes the provisions of his policy to obtain a loan or the 
surrender value, for (1) he may be incompetent, or (2) he may 
have pledged his policy or assigned it or contracted not to 
change the beneficiary. 

1. Transactions of one mentally incompetent, while under 
guardianship, are almost uniformly regarded as void.* Trans- 
actions entered into prior to adjudication of incompetency are 
likewise considered void in some jurisdictions and uncondi- 
tionally voidable in others; but, according to the weight of 
authority, if fairly made by the other party, without notice of 
the incompetent’s mental condition, executed transactions will 
not be set aside unless the status guo ante can be restored and 
an offer is made to restore it.° There is, however, substantial 
authority for upholding executed transactions supported by an 
adequate consideration and entered into by the other party in 

2 State Life Ins. Co. v. Coffrini, 285 Fed. 560 (C.C.A. 3d, 1922); 


Metropolitan Life Ins. Co. v. Bramlett, 224 Ala. 473, 140 So. 752 (1932); 
see Bosworth v. Wolfe, 146 Wash. 615, 264 Pac. 413, 56 A.L.R. 1117 
(1928). 

8 Bennett v. Union Central Life Ins. Co., 220 lowa 927, 263 N.W. 25 
(1935); Shaw v. John Hancock Mut. Life Ins. Co., 120 Conn. 633, 182 
Atl. 472 (1936); Immel v. Travelers Ins. Co., 373 Ill. 256, 26 N.E. (2d) 
114 (1940) ; Kot v. Chrysler Corp., 293 Mich. 688, 292 N.W. 531 (1940); 
7 Coucn, Insurance, Sec. 1867, pp. 6215-16; see Wannamaker v. Stroman, 
167 S.Car. 484, 166 S.E. 621 (1932). 

* Acacia Mut. Life Ins. Co. v. Jago, 280 Mich. 360, 273 N.W. 599 
(1937); see Note, The Agreements of Insane Persons (1932) 32 Cor. L. Rev. 
504, 509. As to admissibility and probative force, on issue of mental condi- 
tion, of evidence of adjudication of incompetency or insanity, or confinement 
in insane asylum, see Notes (1920) 7 A.L.R. 568, (1930) 68 A.L.R. 1309. 

5 See Note (1932) 32 Cox. L. Rev. 504, 507; Notes (1927) 46 A.L.R. 
416, (1935) 95 A.L.R. 1442. 
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good faith and without notice of the incompetency.° This latter 
view is reflected in a number of recent cases to the general 
effect that an insurer is ordinarily under no duty to inquire into 
the competency of its insured and that a transaction respecting 
his policy, entered into in good faith and without notice of the 
insured’s mental condition, cannot later be upset either by or 
on behalf of the insured or by any other claimant." 

These cases seem to me to be soundly based. In support 
of that opinion I call attention to the following considerations: 

(a) When an insurance company makes a policy loan or pays 
out the surrender value, it does not enter into a contract which 
it is free to make or not as it pleases. On the contrary, in 
extending the loan or handing over the cash value it merely 
discharges a duty imposed upon it by the insured’s exercise of 
a power acquired by him under the terms of his policy— 
acquired long since, in fact, for the policy must be at least two 
years old and very likely is much older. 

(b) In practice this duty must be fulfilled by the insurer 
without inquiry into the mental state of its insured. As in the 
case of banks paying the checks of their depositors, there is no 
real opportunity for investigation. The business is too extensive 
and its volume too great. If it is to be transacted smoothly, 
economically and to the satisfaction of policyholders (who fre- 
quently need their money in‘a hurry) no more is feasible than 
a routine check of what appears on the surface. 

(c) It is certainly pertinent, moreover, that the terms of 
the loan or surrender are not fixed by bargaining with the 
insured but are settled in the policy whose provisions, as regards 
these and other matters, must conform to statutory require- 
ments. Accordingly, when an incompetent borrows on his 


® See Note (1932) 32 Cor. L. Rev. 504, 507; Brapy, Bank CHEcks 
(2d ed., 1926) Sec. 205. 

™ New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 
151, 59 A.L.R. 1075 (1928); Williams v. Jefferson Standard Life Ins. Co., 
187 S. Car. 103, 196 S.E. 519 (1938); Equitable Life Assur. Soc. v. Welch, 
195 So. 554 (Ala., 1940) ; cf. Walters v. Mutual Life Ins. Co., 64 Fed. (2d) 
178 (C.C.A. 4th, 1933). 
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policy or turns it in for the cash value, he gets exactly the same 
as anyone else, neither more nor less; and he gets it by virtue 
of an antecedent unilateral contract under which he has no 
obligations. 

These considerations, I submit, cannot reasonably be 
ignored; and there may be some ground for supposing they 
will exert an increasing influence in the future. 

A large measure of protection is already afforded under 
the view currently prevailing in most jurisdictions which, as 
noted above, requires that the status guo ante must be restored. 
In these jurisdictions the danger of actual loss by the insurer 
is slight; although, of course, if the beneficiary is permitted 
to avoid the transaction after the insured’s death,* there may 
be an opportunity for second-guessing against the company. 

2. The authorities leave no doubt that an insurer dealing in 
good faith with a competent insured will be protected against 
claims grounded upon prior acts or transactions of the insured, 
of which it had no notice.* The insurer is likewise protected 
if, after paying the loan or surrender value to an assignee under 
an assignment absolute in form, it is claimed by the beneficiary 
that the assignment was for collateral purposes only.” 


Summary of the Cases 


On the whole the authorities thus far may be summaried 
in the words of Justice Shaw in Jmmel v. Travelers Insurance 
Company," namely, that “the companies, in good faith, may 


8 E.g. Sovereign Camp Woodmen of the World v. Ellis, 59 Ga. App. 
608, 1 S.E. (2d) 677 (1939). 

® Brignola v. Prudential Ins. Co., 12 N.J. Misc. 470, 172 Atl. 736 
(1934); Patten v. Mutual Benefit Life Ins. Co., 192 S.Car. 189, 6 S.E. (2d) 
26 (1939); Scales v. Union Central Life Ins. Co., 141 S.W. (2d) 547 (Ark. 
1940) ; Morrison v. Mutual Life Ins. Co., 103 Pac. (2d) 963 (Cal., 1940); 
see 2 Wituisron, Contracts (rev. ed. 1936) Sec. 433, p. 1251. 

10 New York Life Ins. Co. v. Rees, 19 Fed. (2d) 781, 786 (C.C.A. 8th, 
1927); New York Life Ins. Co. v. Brown, 99 Fed. (2d) 199 (C.C.A. 4th, 
1938). For a Note on Power of Pledges of Life Insurance Policy to Exercise 
Surrender Options, see (1938) 48 Yaxe L. J. 315. 

11 373 Ill. 256, 26 N.E. (2d) 114 (1940). 
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safely pay promptly to those shown by their own records to 
be entitled to payment.” 


Lost Policies 


But suppose the claimant to whom payment is made by the 
insurer in good faith in reliance on its own records, is unable 
to surrender the original policy which later turns up in the 
hands of a former beneficiary or in the hands of one claiming 
as pledgee or as assignee. Does that make a difference? May 
an insurer safely issue duplicate policies? Is it under a duty 
to investigate the statements made in an application or affidavit 
for the issuance of a duplicate? May it endorse a change of 
beneficiary on a duplicate or must it insist upon production of 
the original? If it does issue a duplicate may it safely follow 
through by honoring the duplicate, or does it pay at its peril 
in the absence of the original policy? 

According to the Restatement of Contracts “Gf there is [a 
tangible token or writing, the surrender of which is required 
by an obligor’s contract for its enforcement], and the obligor 
does not obtain surrender thereof, he is under a duty to render 
the agreed performance in spite of a previous discharge . . . , 
to an assignee who for value in good faith, without notice of 
the discharge, purchases from the obligee or from any assignee 
such token or writing.”’* If that be taken literally it runs in 
favor only of a bona fide holder who acquires the token or 
writing after the obligor has paid off, and does not include a 
bona fide holder who acquired the token or writing before the 
obligor’s payment. As there is no discernible reason for this 
discrimination, I assume it was not intended and that prior as 
well as subsequent assignees are covered; but the question must 
be considered open until someone undertakes to tell us authori- 
tatively what the meaning is. 


12 RESTATEMENT, ConTrRACTs (1932) Sec. 170 (4); cf. Sec. 432. Ac- 
cording to Sec. 158 (1) (b), comment a: “Surrender of a tangible token or 
writing is required by the obligor’s contract not only where the requirement 
is stated in express terms, but also where it is a proper implication from 
business usage or other surrounding circumstances.” 














388 LAW JOURNAL — JUNE, I94I 


On its face this section of the Restatement is broad enough 
to include life insurance policies, and Professor Williston ap- 
pears to consider that they are included for he cites it in support 
of the proposition that “ . . .apart from a protecting statute, 
it seems that an innocent holder for value by transfer from the 
owner of such a document as a policy of insurance, a non- 
negotiable bond or note, or a savings bank book, would not be 
ousted of his rights by the issue of a new instrument by the 
debtor even under a decree of court.””* That, I take it, is 
hardly debatable; but the section of the Restatement to which 
he refers as authority has nothing to do with the situation 
created by the mere issuance of a duplicate, but deals, rather, 
with the liability of an obligor on the original document after 
he has paid off without obtaining its surrender. I think we must 
conclude, therefore, that, in Mr. Williston’s view, an insurer 
pays at its peril unless it demands and obtains surrender of the 
original policy.* 

Yet, in the same section of his great work, Mr. Williston 
says: “ . . . in the case of a non-negotiable instrument indem- 
nity [to the obligor] is not a prerequisite to recovery, as for 
instance a savings bank book, in an action by the owner thereof 
which has been lost or destroyed.” 

It would seem to follow that an insurer cannot finally dis- 
charge its obligation under a life insurance policy without 
obtaining the original policy, but is nevertheless under a duty 
to pay off without surrender of the original for a judgment 

185 Wiuiston, Contracts (rev. ed., 1936) Sec. 1600, p. 4463; 
cf. Edwards v. New York Life Ins. Co., 114 S.W. (2d) 808 (Tenn., 1938). 

14 See also 6 Wituiston, id. Secs. 1878 and 1890 (“. . bills of exchange .. 
are, indeed, mercantile specialties, being themselves obligations, not merely 
evidence thereof; and the same may perhaps be said of insurance policies, . .”). 
Contra: New England Mut. Life Ins. Co. v. Woodworth, 111 U.S. 138 
(1884) (“The general rule is that simple contract debts, such as a policy of 
insurance not under seal, are, for the purpose of founding administration, 
assets where the debtor resides, without regard to the place where the policy 
is found, as this court has recently afirmed in Wyman v. Halstead, 109 


U.S. 654.”). 
18 5 id. Sec. 1600, p. 4462. 
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will be entered against it if it doesn’t—“and indemnity is not 
a prerequisite to recovery.” I confess I can’t make that hang 
together. 

The cases tell a different story. There can be no recovery 
on a non-negotiable instrument unless the plaintiff either pro- 
duces the instrument or accounts for its absence. An unex- 
plained failure to produce the original instrument, while not 
the equivalent of notice of assignment, has been described as 
a circumstance which should put the obligor on inquiry.** But 
if there is a showing that the instrument has been lost, destroyed 
or is otherwise unavailable, the plaintiff may,recover notwith- 
standing his inability to produce and surrender it, and he is not 
required to-furnish indemnity.” 

So far as I am aware there is no dispute that a life insurance 
policy is not a negotiable instrument.”* It ought to follow and 
it does follow that absence of the policy, if reasonably accounted 
for, does not bar recovery.” Some cases, it is true, have sus- 
tained the insurer in insisting upon surrender of the policy as 
a condition of settlement,” but these involved exceptional cir- 
cumstances. Ordinarily, at least, it may not so insist and cer- 

® Novoprutsky v. Morris Plan Co., 319 Pa. 97, 179 Atl. 218, 98 A.L.R. 
1486 (1935). Accord: Janesville State Bank v. Aetna Life Ins. Co., 274 
N.W. 232, 111 A.L.R. 705 (Minn. 1937). 

*T Novoprutsky v. Morris Plan Co., 319 Pa. 97, 179 Atl. 218 (1935); 
see Note (1935) 98 A.L.R. 1489; § WiListon, Contracts (rev. ed. 1936) 
Sec. 1600, p. 4462. 

*8 Columbian Nat. Life Ins. Co. v. Welch, 15 F. Supp. 777 (D. Mass. 
1936) ; Missouri State Life Ins. Co. v. Langreder, 87 Fed. (2d) 586 (C.C.A. 
7th, 1937); New York Life Ins. Co. v. Pope, 68 S.W. 851 (Ky., 1902); 
Smooth v. Metropolitan Life Ins. Co., 157 So. 298 (La. App., 1934) ; Grosz 
v. Grosz, 151 Or. 438, 60 Pac. (2d) 119 (1935); Immel v. Travelers Ins. 
Co., 373 Ill. 256, 26 N.E. (2d) 114 (1940). 

® New York Life Ins. Co. v. Pope, 68 S.W. 851 (Ky., 1902); Wilcox 
v. Equitable Life Assur. Soc., 173 N.Y. 50, 65 N.E. 857 (1903); Smooth v. 
Metropolitan Life Ins. Co., 157 So. 298 (La. App., 1934); see Grosz v. 
Grosz, 151 Or. 438, 50 Pac. (2d) 119 (1935); cf. Columbian Nat. Life 
Ins. Co. v. Welch, 15 F. Supp. 777 (D. Mass., 1936). 

20 Martin v. New York Life Ins. Co., 104 Fed. (2d) 573 (C.C.A. 7th, 
1939); Hatcher v. Equitable Life Assur. Soc., 134 Ga. 652, 68 S.E. 581 


(1910); see Janesville State Bank v. Aetna Life Ins. Co., 274 N.W. 232, 
111 A.L.R. 705 (Minn., 1937). 
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tainly the weight of authority is to the effect that it need not 
do so. Most of the cases turn on the customary provision for 
production of the policy in connection with beneficiary changes, 
policy loans and the like. It is all but uniformly held that this 
requirement is for the convenience of the insurer and may be 
waived by it.** But as the insurer had paid off in these cases 
without obtaining the original policy, they likewise support the 
proposition that production and surrender of that instrument 
to the insurer is not essential to a complete discharge. 

If a life insurance policy is not negotiable (and it isn’t) 
“there is no reason why duplicate contracts may not be issued 
as the convenence of the policyholder may require” and dealt 
with thereafter in lieu of the original, and that is precisely the 
situation according to the latest judicial utterance on the 
subject.” 

No doubt a reasonable showing of inability to produce the 
policy must be made. But there is no suggestion in any of the 
cases that the insurer is under a duty to disbelieve the represen- 
tations made to it for the purpose of obtaining a duplicate, and 
the existence of such a duty has been expressly disavowed.” 

In my view, therefore, the frequent insistence upon a bond 
of indemnity as a condition either of issuing a duplicate policy 
or of making settlement is unnecessary and unwarranted.” 

21 Quist v. Western & Southern Life Ins. Co., 219 Mich. 406, 189 N.W. 
49 (1922); Dunnavant v. Mountain States Life Ins. Co., 67 S.W. (2d) 785 
(Mo. App., 1934); Witt v. John Hancock Mut. Life Ins. Co., 282 N.Y. 
Supp. 874 (1935); Shaw v. John Hancock Mut. Life Ins. Co., 120 Conn. 
633, 182 Atl. 472 (1936); Patten v. Mutual Benefit Life Ins. Co., 192 
S.Car. 189, 6 S.E. (2d) 26 (1939); cf. Metropolitan Life Ins. Co. v. Jokiel, 
oe RE , 30 N.E. (2d) 758 (1940). Contra: Lloyd v. Royal Union 
Mut. Life Ins. Co., 245 Fed. 162 (N.D. lowa, 1917). 

22 Immel v. Travelers Ins. Co., 373 Ill. 256, 26 N.E. (2d) 114 (1940). 

28 Shaw v. John Hancock Mut. Life Ins. Co., 120 Conn. 633, 182 Atl. 
472 (1936); cf. Patten v. Mutual Benefit Life Ins. Co., 192 S.Car. 189, 
6 S.E. (2d) 26 (1939). 


*4 See Henley, Settlements Under Lost Policies (1923) 2 Assn. or LiFe 
Ins. CouNsEL PRocEEDINGS, 209. 
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Notice and Inquiry 


But the insurer is protected in making payment to the per- 
son shown to be entitled thereto by its own records, only if it 
acts in good faith and without notice of competing or conflicting 
claims. Under what circumstances, then, may an insurer be 
said to have notice or to be put on inquiry? The United States 
Supreme Court has said that “the means of knowledge are the 
same thing in effect as knowledge itself.””’ But I know of no 
case, certainly no recent case, which accepts that too-broad 
generalization unqualifiedly. It would come much closer to 
say that an insurer is charged with knowledge of an undisclosed 
interest or adverse claim if it “knows facts which, under the 
circumstancés, would lead a reasonably intelligent and diligent 
person to inquire . . . and if such inquiry, when pursued with 
reasonable intelligence and diligence, would” fairly disclose 
the existence of such interest or claim.** The Supreme Court 
of Alabama has laid down a test which, if it differs substantially 
from that just suggested, may be regarded as somewhat more 
favorable to the insurer or other obligor: “To constitute im- 
puted notice, in the absence of statute, it is not enough that a 
party be put on inquiry, but the facts brought to his knowledge 
must be sufficient to produce reasonable conviction that such 
inquiry, if followed up, would lead to knowledge of the fact.” 

Among recent cases it has been held that (1) notice of the 
insured’s failing health does not put the insurer on inquiry as 
to his mental capacity;**-(2) the mere fact that an assignment 
is to a bank is not sufficient to put the insurer on notice of the 
equities of the assignor;” (3) the fact that the beneficiary is a 

8 Wood v. Carpenter, 101 U.S. 135, 143 (1879). 

*6The quoted language is borrowed from 2 REsTaTEMENT, TRusTs 
(1935) Sec. 297, comment a. 

*? Equitable Life Assur. Soc. v. Welch, 195 So. 554 (1940). 

*8 Id.; see Brady, Bank Checks (2d ed., 1926) Sec. 205; but cf, Guar- 
dian Life Ins. Co. v. Brackett, 27 N.E. (2d) 103 (Ind. App., 1940). 

2° New York Life Ins. Co. v. Rees, 19 Fed. (2d) 781, 786 (C.C.A. 8th, 


1927); New York Life Ins. Co. v. Brown, 99 Fed. (2d) 199 (C.C.A. 4th, 
1938). 
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corporation which has paid all premiums by checks drawn on 
the corporate bank account is not sufficient to put the insurer on 
inquiry as to its status with respect to the policy.*° And a ver- 
dict for the insurer has been sustained as against the fact that 
premiums were paid by drafts drawn by it on the beneficiary 
who claimed that this put the insurer on notice of his alleged 
vested interest. It is also held that an insurer is not charged 
with constructive notice of judicial proceedings.* 

One typical situation perhaps calls for special attention. An 
insured seeks to change the beneficiary or borrow on his policy 
or take the cash value; but he cannot produce the policy; his 
inability to produce it results from possession of the policy by 
the beneficiary and this fact is made known to the insurer. The 
beneficiary’s known possession of the policy and refusal to give 
it up may be considered at least suggestive of an adverse 
claim;** I should so regard it. In my opinion, therefore, the 
insurer cannot properly or safely proceed without giving the 
beneficiary in possession an opportunity to assert any claim the 
latter may have. 

If the beneficiary fails to take advantage of this opportunity 
I see no reason why the insurer should not issue a duplicate 
policy and proceed with the transaction. No duty of inaction 
rests on the insurer; it is beyond question that a beneficiary 
cannot preserve his status as beneficiary simply by hanging on 
to the policy.** A belated claim otherwise than as beneficiary 
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3° Bennett v. Union Central Life Ins. Co., 220 lowa 927, 263 N.W. 25 
(1935). 

$1 Scales v. Union Central Life Ins. Co., 141 S.W. (2d) 547 (Ark. 
1940). Accord: Morrison v. Mutual Life Ins. Co., 103 Pac. (2d) 963 (Cal., 
1940). 

82 Frederick v. Fidelity Mut. Life Ins, Co., 256 U.S. 395 (1921); 
Williams v. Jefferson Standard Life Ins. Co., 187 S.Car. 103, 196 S.E. 519 
(1938). 

38 Cf. Novoprutsky v. Morris Plan Co., Janesville State Bank v. Aetna 
Life Ins. Co., both supra note 16. 

84 McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A.L.R. 771 
(1924); New York Life Ins. Co. v. Rose, 70 Cal. App. 175, 233 Pac. 343 
(1924); Union Mut. Life Ins. Co. v. Broderick, 196 Cal. 497, 238 Pac. 
1034 (1925); New York Life Ins. Co. v. Cannon, 194 Atl. 412 (Del. Ch. 
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would run afoul of the authorities denying recovery on a claim 
that bobs up only after settlement. If, to avoid that, it should 
be argued (as I suppose it would be) that the insurer was put on 
notice before settlement by its knowledge of the beneficiary’s 
possession of the policy and insistence upon retaining it, the 
answer is that the beneficiary was given a chance to speak and 
let it pass. Surely in these circumstances such notice as the 
insurer may be said to have from knowledge of possession of 
the policy by the beneficiary, would be cancelled out by the 
latter’s silence which is at least equally persuasive of the non- 
existence of a valid claim. Furthermore, in view of the failure 
to speak when speaking out would have protected all con- 
cerned, I think it clear an effort later on to throw the loss on 
the insurer would encounter an estoppel. 


Trustee Beneficiaries 


An important question remains. It relates to the duty of 
an insurer in the situation which arises when an insured, having 
named a trustee as beneficiary, seeks to designate a substitute or 
to obtain the cash or loan value of his policy. Being apprised of 
the existence of a trust by the description of the beneficiary as 
trustee,’ must the insurer examine and interpret the trust 
instrument at its peril? 

According to the United’ States District Court at Philadel- 





1937); Kavanagh v. New England Mut. Life Ins. Co., 238 Ill. App. 72 
(1925); Farley v. First Nat. Bank, 250 Ky. 150, 61 S.W. (2d) 1059 
(1933); New York Life Ins. Co. v. Cook, 237 Mich. 303, 211 N.W. 648 
(1927); John Hancock Mut. Life Ins. Co. v. Jedynak, 250 Mich. 88, 229 
N.W. 413 (1930); Fisher v. Fisher, 262 Mich. 100, 247 N.W. 121 (1933); 
Mutual Life Ins. Co. v. Burger, 50 S.W. (2d) 765 (Mo. App. 1932); Phila- 
delphia Life Ins. Co. v. Mooney, 117 N.J. Eq. 448, 176 Atl. 166 (1935); 
Lahey v. Lahey, 174 N.Y. 146, 66 N.E. 670 (1903); Moskowitz v. Equit- 
able Life Assur, Soc., 297 N.Y. Supp. 45 (1937); Kelley v. Kelley, 14 N.Y. 
Supp. (2d) 545 (1939); Gannon v. Gannon, 88 Pa. Super Ct. 239 (1926) ; 
Wyatt v. Wyatt, 63 S.W. (2nd) 268 (Tex. Civ. App. 1933); cf. Krajewski 
v. Prudential Ins. Co., 54 R.I. 267, 172 Atl. 396 (1934). 

35 See 2 RESTATEMENT, TRusts (1935) Sec. 297, comment d; 2 Scott, 
Trusts (1939) Sec. 297.3, p. 1134; but cf. In re Goldowitz’ Will, 259 N.Y. 


Supp. 900, 906 (1932). 
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phia an insured designating as beneficiary one who is a trustee, 
does not by that act alone lose the power to change the bene- 
ficiary even though the trust, as distinguished from the desig- 
nation of beneficiary, is irrevocable.** I take it that Professor 
Scott agrees with that view for the discussion of insurance trusts 
in his recent work seems to assume, if not expressly to state, 
that the designation of a trustee as beneficiary is subject to 
change (the power to do so being reserved in the notice to the 
insurer) notwithstanding the trust, as such, is irrevocable.” 
That this must be so follows, I think, from this, that the com- 
plex of rights, privileges, powers and immunities arising from 
the designation of a beneficiary is precisely the same in every 
case. At least I am unable to perceive on what ground it could 
be held that the act of designating a beneficiary has any dif- 
ferent legal consequences when the beneficiary named is a 
trustee. 

I submit, therefore, that reservation of power to substitute 
a new beneficiary of the policy, in place of a trustee previously 
named, is wholly consistent with irrevocability of the trust. 

If that be so, then, as a matter of logic, there would appear 
to be no reason for imposing a special duty on the insurer with 
respect to policies made payable to a beneficiary as trustee. It 
is possible in any case that some act or transaction of the insured, 
unknown to the company, has changed his legal relations with 
respect to his policy, as regards third persons. In cases not 
involving trustee beneficiaries no duty to attempt to ferret out 
and bring to light such possible alterations is imposed in the 
absence of suspicious circumstances brought home to the insurer. 
I see no logical ground for holding otherwise merely because 
the beneficiary, as beneficiary, is a trustee. 

And since the mere designation, without more, of a trustee 
as beneficiary is in no way inconsistent with power on the part 
of the insured to make the policy payable to another, whether 
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86 Sussman v. New York Life Ins. Co., 32 F. Supp. 88 (1940). 
87  Scorr, Trusts (1939) Sec. 84.1, p. 458. 
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or not the trust itself be irrevocable, it hardly can be said, I 
think, that knowledge of the existence of the trust is a sus- 
picious circumstance requiring investigation. 

Why should there be a duty to investigate when the bene- 
ficiary is known to be a trustee if there is no such duty (and it 
has been held that there is none**) in the case of an assignment, 
absolute in form, to a bank? Certainly the chance that an assign- 
ment to a bank, although absolute in form, was given for 
collateral purposes only is at least as great as the chance that 
a trust instrument will turn out to contain provisions tying the 
hands of the insured who, so far as the insurer is concerned, has 
reserved full control over his policy. If the insurer is under 
no duty to investigate notwithstanding its knowledge that 
premiums have been paid by the beneficiary (and it has been 
held it is not*’) why should it be under a duty to investigate 
merely because the beneficiary happens to be a trustee? Ordi- 
narily, I should suppose, the beneficiary does not pay premiums 
without what appears to the beneficiary, at least, to be satis- 
factory assurance that he will enjoy the fruits of the policy. Of 
course, that is not always so and in any event what the bene- 
ficiary relies on may be without legal significance. If in the 
one case the circumstances do not put the insurer on inquiry, 
I see no reason why they should in the other. 

It is beyond question, of’ course, that “a third person has 
notice of a breach of trust not only when he knows of the 
breach, but also when he should know of it; that is, when he 
knows facts which under the circumstances would lead a reas- 
onably intelligent and diligent person to inquire whether the 
trustee is a trustee and whether he is committing a breach of 
trust, and if such inquiry when pursued with reasonable intelli- 
gence and diligence would give him knowledge or reason to 

58 New York Life Ins. Co. v. Rees, New York Life Ins Co. v. Brown, 
both supra note 29. 

8° Bennett v. Union Central Life Ins. Co., supra note 30; Scales v. 


Union Central Life Ins. Co., Morrison v. Mutual Life Ins. Co., both supra 
note 31. 
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know that the trustee is committing a breach of trust.”*° One 
who goes ahead regardless must take the consequences. 

But I point out an obvious distinction. The problem in 
hand does not concern the liability of one dealing with a trustee, 
for the insured is not the trustee. He is, generally, the settlor.“ 
Nor is the insurer in the position ordinarily occupied by a third 
person who, normally, is free to deal or not as he sees fit. The 
insurer, on the contrary, has assumed contractual obligations 
which it is called upon to fulfill—called upon by its own policy- 
holder, the party with whom it has contracted, who, in his 
dealings with the insurer, has stipulated expressly that he is 
and remains free to demand full performance of what the 
insurer has bound itself to do. Consequently the authorities 
having to do with the liability of a third person who freely 
deals with a trustee are beside the point. Certainly they do 
not foreclose the question here under consideration. 

With that question no case, so far as I am aware, has yet 
dealt. It has, however, elicited a considerable diversity of 
professional opinion.” 

Nor am I able to discern any considerations of policy which 
should impel the courts to impose a duty upon an insurer (the 
beneficiary being a trustee) to review and interpret at its peril 
the terms and conditions of the trust instrument. To do so 
would impose a considerable burden on insurers which, in the 
long run, must to some extent increase the cost of insurance. It 

40 2 RESTATEMENT, T Rusts (1935) Sec. 297, comment a. 

*! Scorr, Trusts (1939) Sec. 84.1, p. 458. 

42 See Horton, Some Lecat Aspects oF Lire Insurance Trusts 
(1927); Voorhees, Some Legal Problems Involved in the Life Insurance 
Trust (1928) ProcreEpincs, Lecat Section, AMERICAN LirE ConvENTION, 
122; Report of Committee to Recommend Beneficiary Clause for Use in 
Naming a Corporate Trustee and statement thereon by H. B. Arnold, id. 
287-296; Srars, Practical Problems in Handling Life Insurance Trusts and 
ensuing discussion (1930) id. 194-211; PETERson, The Assignment Route 
or Beneficiary Route to Life Insurance Trusts and ensuing discussion (1931) 
id. 58-88; Wricut, Designation of a Trustee as Beneficiary (1930) 4 Assn. 
or Lire Insurance CouNsEL PRocEEDINGs, 521; Yost, Some Problems 


Relating to Life Insurance Trusts (1930) id. 567; Hanna, Some Legal 
Aspects of Life Insurance Trusts (1930) 78 U. or Pa. L. Rev. 346. 
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likewise would tend to delay and hinder transactions which it 
is sometimes necessary to conclude promptly if they are to be 
concluded at all. There can be no doubt that now and again 
it would serve to protect the beneficiaries of the trust. But the 
question may fairly be asked whether these cases would be 
numerous enough to compensate for the delay, inconvenience 
and expense that would result in almost all cases. It is my 
guess that the imposition of such a duty would be helpful in 
a negligible number of the total cases involved. Certainly it 
is true that in most cases the policy, once made payable to a 
trustee, is deposited with the latter so that improper dealings 
with it thereafter can hardly result without participation by the 
trustee as well as the insured. I am prepared to believe that 
will happen with relative infrequency. “Wise rules,” said 
Chief Justice Taft, “are not made by exceptions.” 

The existence of a duty to investigate the terms of the trust 
would entail a further disadvantage from the point of view of 
the insured, the settlor, as well as the insurer. In practice the 
insured is altogether likely to regard the trust instrument as 
a confidential matter. Not infrequently he is outraged by a 
demand for authority to inspect it or for a copy; this he resents 
as an invasion of his privacy. An unhappy state of affairs may 
result if the insurer makes a point of the matter. 

In this situation some life insurance companies follow the 
practice of requiring and accepting a statement from the trustee 
summarizing the relevant provisions of the trust or simply 
declaring that nothing in it prevents the insured from dealing 
with the policy at his pleasure. 

That procedure seems to me to recognize the existence of 
a duty of inquiry and simultaneously to disregard it. It may 
have some practical advantages but surely it affords no legal 
protection. For if there be a duty of inquiry in the circum- 
stances, its purpose is to guard against a possible breach of trust. 
That purpose assuredly is not served by relying on the word 
and the judgment of the trustee on the very point at issue. 
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Assuming the existence of such a duty nothing short of an 
inspection of the trust instrument or a properly authenticated 
copy, as I see it, would suffice, if the instrument is available. 
If it is not available it can only be because of a refusal to pro- 
duce it. That, I should say, might well be considered a sus- 
picious circumstance putting the insurer on notice even though 
(as it seems to me) no duty of inquiry existed initially. 

Finally, the duty of the trustee beneficiary must not be 
overlooked, as it appears to me it has been. A “trustee is under 
aduty . . . to exercise such care and skill as a man of ordinary 
prudence would exercise in dealing with his own property; 
and if the trustee has greater skill than that of a man of ordi- 
nary prudence, he is under a duty to exercise such skill as he 
has.”** By that test, I submit, a trustee must be held guilty of 
negligence in failing to advise the insurer of any restrictions on 
the insured’s freedom to deal with the policy, contained in the 
trust instrument; and at least one court has so characterized 
the trustee’s inaction.“ 

Thus the area of possible loss to the beneficiaries of the 
trust is further contracted if the trustee is able to respond in 
damages, which should ordinarily be the case as most trustee 
beneficiaries are banks or trust companies. 

I therefore venture the opinion that no duty of investiga- 
tion rests upon an insurer with respect to a policy made payable 
to a trustee which would not rest upon it if the beneficiary were 
not a trust. 


Knowledge of Agents 


Of course an insurer is very largely at the mercy of its 
agency force in this matter of notice but that is by no means 
characteristic of the present subject and I therefore treat it 
briefly. It is held with considerable uniformity that notice to 
a minor clerical employee or mere soliciting agent is ordinarily 


48 | RESTATEMENT, TRusTs (1935) sec. 174. 
44 Immel v. Travelers Ins. Co., 373 Ill. 256, 26 N.E. (2d) 114 (1940); 
cf. 1 RestaTEMENT, Trusts (1935) Sec. 205, illustrations 1 to 7, incl. 
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not enough.*” Indeed, it has been said that knowledge other- 
wise sufficient to put the insurer on inquiry is insufficient unless 
given to or acquired by an agent having power to act for the 
insurer with respect to the very transaction in hand.** On the 
whole, however, I rather think the companies should be pre- 
pared to accept accountability for knowledge brought home to 
any employee whose duties include the servicing of policies, 
although without authority to make decisions himself.’ I have 
no doubt that is true if the employee is above the rank of 
soliciting agent.** 
Conclusion 

No attempt has been made to cover all of the questions in 
the field Ihave tried to survey. The opinions expressed on 
controversial aspects are submitted with all deference for what 
they may be worth. This paper will have served its purpose if 
the material here collected and discussed (and there is no pre- 
tense that all of the authorities have been brought together) 
proves of some use in the actual handling of the problems 
involved. 

*° Brignola v. Prudential Ins, Co., 12 N.J. Misc. 470, 172 Atl. 736 
(1934) ; Morrison v. Mutual Life Ins. Co., 103 Pac. (2d) 963 (Cal., 1940); 


see 2 Coucn, InsurancE (1929) Sec. 525 b, p. 155; 6 id. (1930) Sec. 
1458 m, p. 5227. 

*6 New York Life Ins. Co. v. Rees, 19 Fed. (2d) 781, 788 (C.C.A. 
8th, 1927). ° 

*7 Cf. Aetna Life Ins. Co. v. Moyer, 113 Fed. (2d) 974 (C.C.A. 3rd, 
1940). 
#8 Morrison v. Mutual Life Ins. Co., 103 Pac. (2d) 963 (Cal. 1940). 














Relation of Military to Civil and 


Administrative Tribunals 
in Time of War" 


TuHeEopore MiLert 


Jupiciat Review or Acts or Mititrary Commissions 


The jurisdiction of a military tribunal may always be in- 
quired into by the civil courts, upon application of any party 
aggrieved by the exercise of its jurisdiction; and if such a court 
exceeds its authority, and undertakes to try and punish a per- 
son not within its jurisdiction, its judgment is void, and may 
be so declared by any court having jurisdiction of the parties 
and of the subject matter. But, although the jurisdiction is 
always open to attack, there is no appeal, as such, from the 
proceedings of tribunals administering military law and mili- 
tary government.” Is the same true of tribunals administering 
martial law; should the same hold true? 

All the authorities on the subject apparently agree with 
Colonel Winthrop’s statement that: 


As in the case of the judgment of a court-martial, and as held by the 
Supreme Court in Ex parte Vallandigham, the proceedings or sentences 
of military commissions are not subject as such to be appealed from to, or 
to be directly revised by, any civil tribunal.®* 


* The first part of this article appears in 7 O.S.L.J. 188 (1941). 
¢ Harvard Law School, class of 1941; Second Lieutenant, Infantry- 
Reserve, U. S. A. 
6? Mititary Laws or THE Unitep States (7th ed. 1929), pp. 269-271. 
$8 WINTHROP, pp. 50-54; Munson, Mititary Law (1923) pp. 28-29. 
However, the accused in case of conviction gets the advantage of “automatic 
appellate scrutiny” in every case, by a higher authority. Every record goes up 
to at least one higher authority; and all records of general courts-martial go up 
two stages, to the convening authority and to the Judge Advocate General or 
to the President. Munson, ibid; and see A.W. 46, 41 Stat. 796, 10 U.S.C.A. 
sec. 1517. 
** WinTuHRoP, p. 846. Accord: DupLey, Mitirary Law anp ProcEDURE 
or Courts-MartiaL (3rd ed. 1910) p. 143; Farrman, p. 197; Ives, Mut- 
rrary Law (2d ed. 1881) p. 285. 
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All cite Ex parte Vallandigham,”* and nothing more in support 
of their conclusion. 

A closer examination of Ex parte Vallandigham is in order. 
Clement L. Vallandigham, a Congressman from Ohio, had 
been tried by a military commission sitting in Cincinnati, on 
charges of publicly expressing sympathy with the Confed- 
eracy.”” He was convicted and sentenced to imprisonment for 
the duration of the war.” The sentence of confinement in a 
fortress during the war was commuted by his being put beyond 
the Union lines, under penalty of being arrested and confined 
according to his sentence in case of his return within the mili- 
tary lines.*’ In Ex parte Vallandigham,” the federal circuit 
court for the Southern District of Ohio held that the proceed- 
ings were justifiable on the ground of military necessity, and 
refused a writ of habeas corpus. Counsel for Vallandigham then 
sought to have the proceedings of the military commission re- 
viewed by the Supreme Court, and to that end petitioned for 
a writ of certiorari to be directed to the Judge Advocate Gen- 
eral to certify the proceedings. In an opinion delivered on 
Feb. 15, 1864, the Court held that a military commission was 
not a “court,” and that there was no jurisdiction under the 14th 
Section of the Judiciary Act of 1789 to review its proceedings 
on writ of certiorari.” 

The military “commission” that tried Vallandigham was 
ordered by General Burnside, commanding the Department 
of the Ohio.” This department occupied five States: Ken- 


6 Wall. 251 (U.S. 1864); Wiener, sec. 123. 

®° See Cart SanpBpurG, ABRAHAM LincoLn—THE War Years (1939) 
Vol. 11, pp. 125-128. 

°° G.O. 68, Dept. of the Ohio, 1863. 

®? See 28 Fed. Cas. 925. 

*8 28 Fed. Cas. 874, No. 16,816 (C.C. S.D. Ohio 1863). 

* y Wall. 251 (U.S. 1864). Note that the “commission” was no longer 
in possession of the physical record, they having sent it up to the Judge Advo- 
cate General, for review by the military authorities, in the same manner as 
General Scott’s “commissions” were required to transmit the record for 
review. See pp. 197-198, supra. 
© G.O. 38, Dept. of the Ohio, April 13, 1863. 
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tucky, Indiana, Illinois, Michigan, and Ohio. General Burn- 
side’s statement to the Circuit Court™ in opposition to Val- 
landigham’s prayer for a writ of habeas corpus indicates that 
one of the states of the Department was invaded and three 
others threatened when Vallandigham was tried. Burnside was 
exercising military government with the Theatre of War, not 
martial law in the Zone of the Interior."* The Circuit Court 
decision stands for nothing more than the proposition that the 
commander of a military Department, as the agent and repre- 
sentative of the President, in time of war, when the existence 
of the government is threatened, has authority, under the 
constitutional provision making the President the Commander- 
in-Chief of the army and navy, in a locality of this country 
where military government is properly in force, to arrest citi- 
zens, not in the military or naval forces, for mischievous acts 
of disloyalty which impede or endanger the military operations 
of the government, and to try them under tribunals which he 
may set up. The Circuit Court, taking judicial notice that it 
was within the theatre of operations, held that such arrests and 
trials are justifiable on the ground of military necessity; and 
of the existence of that necessity, the commanding general, as 
the agent of the President, is the exclusive judge; and that 
consequently, it had no authority by writ of habeas corpus to 
inquire into it. The Supreme Court’s decision stands for the 
proposition that proceedings of military tribunals exercising 
military government are not reviewable by certiorari merely 
because such is exercised within the United States, even as they 
are not reviewable by civil tribunals when military government 
is exercised without the United States.” 

There is judicial opinion favoring the right of the judiciary 
to review acts of military authorities to be found in Anglo- 


™ 28 Fed Cas. 876. 

72 See Note p. 207 58, supra. Cf. WinTHROP, p. 799, n. 67; “the name 
‘martial law’ was sometimes, I think inaccurately, applied to the status of 
military government in the insurrectionary States.” 

78 General Burnside’s order applied to all persons “within his lines.” See 
G.O. 38 paraphrased at the beginning of the Court’s opinion in 1 Wall. 243. 
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American jurisprudence. In the words of Mr. Justice Solomon, 
in Queen v. Bekker," a case arising in South Africa during the 
Boer War: 


It is thus impossible to predicate of any given act done under martial 
law, whether it is justifiable or not, without a full inqury into all the 
circumstances of the case, and the extent of the danger involved. But 
then the question must necessarily arise, by whom is the test to be applied? 
Is the opinion of the General in Command that an act is necessary to be 
deemed a conclusive answer in every case, or is it open to a Court of 
justice to decide this question for themselves? The case which I under- 
stand is put forward on behalf of the Crown is that so long as martial 
law is in force, the military authorities alone are the judges of what is 
necessary and that no act done within that district by them can be 
inquired into by the Court until martial law has ceased to be in force. 
If that view be correct, then we are in this position, that however gross 
or unwarrantable may have been the interference with the rights and 
liberties of any person, the Court cannot intervene to protect him during 
the subsistence of martial law. In other words, the jurisdiction of the 
Court is ousted from the district, and where a person’s liberty has been 
interfered with, the Court is as powerless as if the writ of Habeas Corpus 
had been suspended. I must say, however, that I am unable to accede to 
that contention. ... Of course the condition of the country may be such 
that the Courts of justice are of necessity closed; or the particular act 
challenged may be so essentially of the nature of an active military 
operation, that the Court would as a matter of course accept the opinion 
of the military authorities as conclusive of the question. Or again the 
Court may in its discretion, if it deems it inadvisable in the interests of 
the State, refuse to allow the military authorities to be harassed by judicial 
proceedings while active military operations are in progress, and postpone 
an inquiry into their conduct until a more convenient time arrives. But 
where in a case like the present the acts complained of are acts so 
intimately connected with the administration of justice, I do not think 
the Court is debarred, merely because martial law is in force, from 
satisfying itself that the acts complained of are under the circumstances 
proper and necessary. 


It is plain that there may be need for martial law and not 
for military government. Thus, in the author’s supposititious 


™ 17 Sup. Ct. Rep. 340 (Cape of Good Hope, 1900). Accord: Umbilini 
v. General Officer Commanding, 21 N.S. Natal Law Rep. 86 (1900). See 
Farman, sec. 33; and Wiener, sec. 124-127. 
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case of a violation of the Monroe Doctrine in Brazil, if the 
enemy, for the moment, were not too formidable, Congress 
could constitutionally declare the Gulf and Seaboard States to 
be under martial law, and authorize the President to appoint 
military commissions to act as District Courts and Circuit Courts 
in that area, with jurisdiction over all criminal work formerly 
handled by those courts, plus the other offenses cognizable only 
by military tribunals (i.e., a wartime base of jurisdiction), 
Certiorari lay for the old common law offenses before, and 
should still lie though the tribunal has acquired a new cog- 
nomen; certiorari should also lie as to the new jurisdiction 
created by statute."” This would be an administrative ‘measure 
fashioned by statesmanship to meet the emergency; the bodies 
thus created (or re-created, if the existing framework of Fed- 
eral courts be kept intact) would be administrative agencies— 
they would be courts, but they would be more than just courts; 
they would deal in MILITARY ADMINISTRATIVE LAw—coordinat- 
ing the administration of criminal justice in time of war or emer- 
gency with the administration of government in the area under 
the regulations of martial law. The ratio decidendi of Ex parte 
Vallandigham that a military “commission” is not a court 
within the meaning of the Judiciary Act of 1789 would no 
longer apply, the courts being created under Congress’ consti- 
tutional power to ordain and establish “courts inferior to the 
Supreme Court.” 
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75 See Campbell v. Strong, Hempstead’s Rep. 195 (Ark., 1832). 

76 Art. III, sec. 1. See also: Home L. Ins. Co. v. Dunn, 19 Wall. 226 
(U.S. 1873); U. S. v. Haynes, 29 Fed. 696 (1887). Cf. the remarks made 
by Chief Justice Innes in Krohn v. Minister for Defence, South African Rep. 
(1915) App. Div. 191: “With the action of a military commander within the 
area of actual hostilities interference would be alike undesirable and impossible. 
But in places where there are no military operations in progress, and where yet 
it may be necessary to exercise special powers of supervision and control the 
position is very difficult. It ought to be possible to legislate for such localities in 
a way that would lessen the burden of Martial Law both for the Government 
and the people. The circumstances under which it may be proclaimed; the 
things that may be done, and—more important still—the things that may not 
be done, and the indemnification of those acting within the limits of the power 
conferred, all these matters it should be possible to embody in a statute.” 
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Even though left unrestricted by constitutional or statutory 
law, like the power of a civil court to punish for contempts, 
martial law must be exercised with due moderation and justice; 
and as “paramount necessity” alone can call it into existence, so 
must its exercise be limited to such times and places as this 
necessity may require; and, moreover, it must be governed by 
the rules of general public law, as applied to a state of war. It, 
therefore, cannot be despotically exercised. As Professor 
Chafee has pointed out: 


Martial law is a very serious interference with the ordinary privileges 
of American citizens. Once it is established, they can no longer come and 
go freely upon a portion of the soil of the United States. They are 
hindered in the ordinary enjoyment of their property. They are account- 
able for all their actions within the proclaimed territory, not to judges and 
juries, but to generals, corporals, and privates. If they disobey military 
orders, they may perhaps be tried by court-martial. They can be shot down 
if they fail to stop at the challenge of a sentry. If they want to protest, 
their only immediate remedy is to beg favors of the commanding officer. 


Such a situation in domestic territory, though in wartime, 
seems to call out for judicial review as the guarantee against 
undue highhandedness.” 

Here another objection might be offered: If judicial review 
of the acts of military commissions is allowed, would there not 
also be the concomitant delays and stalling of the judicial 
machinery that such military tribunal seeks to avoid? Answer: 
No, not if the right of review is discretionary, by writ of cer- 
tiorari, as the author has proposed above. It would be otherwise, 
probably, if judicial review were a matter of right, as in the case 
of Federal administrative agencies in time of peace. The Circuit 
Courts and the Supreme Court could swiftly curb unhealthy 

™ See 8 Ops. Att’y Gen. 365 et seg. (1857); HaLLeck, pp. 373-374; 
Benet, Mititary Law anp Courts-Martiav (5th ed., 1866) p. 14. 

8 CHAFEE, p. 64. 

7°. See Farrman, pp. 48-49. Cf. Chief Justice Hughes, speaking of martial 
rule: “What are the allowable limits of military discretion and whether or not 


they have been overstepped in a particular case, are judicial questions.” Ster- 
ling v. Constantin, 287 U.S. 378, 400 (1932). 
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abuses of power on the one hand, and on the other, deny relief 
to those whom a judicial discretion shows to be unmeritorious, 

The Act of Congress that declares martial law and author- 
izes the President to appoint military commissions should 
expressly stipulate for review by the Judiciary. This would 
remove the necessity for finding a strong-willed judge to do 
what Chief Justice Marshall did in Marbury v. Madison*®— 
take the power of judicial review into his own hands; and 
eliminate the confusion between military commissions in non- 
hostile areas aiding in the administration of martial law, and 
those tribunals sitting in hostile zones—the latter exercising 
military government, their actions reviewable, like courts- 
martial, by the military (rather than the civil) authorities, by 
the 46th Article of War. This confusion dates, as has been 
shown,” from the indiscriminate application of the term “mil- 
itary commission” during the Civil War period to a// tribunals 
judging law administered by soldiers for civilians. 

I have hereinbefore stated that “a military commander has 
power to make a tactical decision which may result in martial 
law becoming military government.” I believe it should lie 
within the province of the military commander, in any domestic 
war, to decide when an area within an area under martial law is 
subject to military government because of threatened attack; 
when the non-hostile zone of the interior becomes, because of 
plans the commander considers vital to carry out his mission, 
a hostile theatre of operations or even combat zone, he should 
have the same powers and immunities as a conqueror over 
invaded enemy territory. 

Those who institute or enforce military government should have a 
care to base their exercise of authority upon the certain ground of bellig- 
erent right or its necessary incidents. Military commanders, under these 


circumstances, should avoid the meshes of either constitutional or civil 
law; first, because such complications are unnecessary; second, because 


89 Cranch. 137 (U.S. 1803). See Smith, Decisive Battles of Constitu 
tional Law (Feb. 1923) 9 A.B.A.J. 109. 
81 See Note 10, p. 193, supra. 
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facilities for securing good advice on constitutional and legal matters 
generally are very poor amidst the clang of armies in the field. So long 
as military government lasts, the will of the commander should be the 
supreme law. Constitutional and civil lawyers have their day in court 
after civil law has been established. By following this simple and sound 
principle many military commanders and some Administrations would 
have been saved a great deal of unnecessary trouble.** 


This decision of the commander is subject to review by the 
Judiciary, (though they will probably not interfere durante 
bello with military operations) and if unreasonable may be upset 
as being the personal act of an individual, rather than the official 
act of an officer. Thus, after he had fought ard won the battle 
of New Orleans and knew, though not officially, of the ratifica- 
tion of the treaty of peace, General Jackson undertook to exercise 
military government over the city. One Louallier, a member 
of the legislature, thought his conduct illegal, and said so in 
print. He was arrested, and Jackson had him tried as a spy. On 
bringing habeas corpus proceedings before the United States 
District Court, Federal Judge Hall granted the writ. Jackson 
arrested the Judge, put him in the guard house and later sent 
him out of the city. Afterwards, when the Judge got back into 
his court, he called Jackson before him and fined him a thousand 
dollars for contempt. Jackson paid the fine.“ 

Whether or not a particular area is in a danger zone is a 


82 BIRKHIMER, pp. 53-54. See also FarrMAN, p. 42. 

8 Thus, in Ex parte Vallandigham, discussed on pp. 210-212, supra, it was 
decided that General Burnside acted reasonably and within his authority in 
setting up his own tribunals within the 5 States of his Department—1 having 
been invaded, and 3 threatened with invasion; and that although the pro- 
ceedings of those tribunals were reviewable by the military authorities, they 
were not the subject of judicial review. Cf. the dictum of Derbigny, J. in 
Johnson v. Duncan, 3 Martin 530, 552 (La., 1816), censuring General 
Andrew Jackson’s decision to place New Orleans under military government 
during the War of 1812, because the British were as far away as four miles! 

** On February 16, 1844, Congress voted to repay the fine with interest. 
5 Stat. 651. The episode is recounted in Fairman, pp. 90-91; Fisher, “Sus- 
pension of Habeas Corpus During the War of the Rebellion” (1888) 3 Por. 
Scr. Q. 454, 481. (Hereinafter cited as Fisner.) See also BirKHIMER, p. 39; 
— pp. 71-76, and Appx. G. Cf. Ex parte Young, 209 U.S. 123 
1908). 
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question of fact to be decided by the reviewing judge; whether 
or not a non-hostile area need be placed under military admin- 
istration must be decided by the legislature or the executive, 
All will be aided by the fact that history has an uncanny way of 
repeating itself. Consider the following extract from Farrman: 


In the shock of the outbreak of war in 1914 Parliament granted 
power with prodigality and the government kept coming back for more. 
The Defense of the Realm Act (unpopularly known as Dora) as 
amended, consolidated and augmented gave the Crown carte blanche 
to make ordinances for the national security. . . . It became the law in 
England that a civilian might be sentenced to death by court-martial, 
In February, 1915, the Attorney General remarked in the House of 
Commons that the first Defence of the Realm Act had “created a very 
unique situation” and proposed an amendment which reestablished, in 
general, the right to a civil trial, with a saving proviso to authorize its 
suspension in the event of invasion or other special military emergency. 
.. + Under the authority of the Defence of the Realm (Amendment) 
Act, 1915, martial rule was instituted in Ireland on April 29, 1916. 
The immediate occasion was the fear of a German invasion.*® 


And compare the contemporaneous standards which can be 
found in England’s position in various stages of World War II: 
in the early months of the fall of 1939, just after the outbreak 
of the war, the situation was not deemed much more serious 
domestically (outside of seafaring) than in peacetime; the un- 
leashing of the blitzkrieg war machines, the invasion of the Low 
Countries, bringing England within range of heavy artillery, 
called forth regulations making martial law a domestic fact; the 
surrender of France, air-raids and bombings in England, and 
the capture of the British isles of Jersey and Guernsey made 
military government of the south coast of England a necessity, 
and brought the need for martial law again home to Ireland. 
True, the situations are relative, and the lines of demarcation 


8° On the problem of who has the right to declare martial law, see p. 219, 
infra, On the right to review the decision to declare martial law over a given 
area, see pp. 225-2290, infra. 

86 FaiRMAN, pp. 50-52. 
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not sharp—but the line must be drawn somewhere. In 
Professor Chafee’s words: 


Judges wisely recognize that the particular decisions about emer- 
gencies must usually be left to the Executive who wields the sword, 
without any control or advice from sedentary scholars on the benches. 
But there are limits.*" 


What the future will bring will depend in large measure on 
the fury of future war, the power of the enemy and the ade- 
quacy of our national defense; the history of measures taken by 
governments in wartime, both our own government and others; 
and above all on public policy. Whatever measures are needed 
will be, must be, taken. 


Martial law is elastic in its nature, and easily adapted to varying 
circumstances. It may operate to the total suspension or overthrow of 
the criminal authority; or its touch may be light, scarcely felt or not felt 
at all by the mass of the people, while the courts go on in their ordinary 
course, and the business of the community flows in its accustomed 
channels.** 


Tue Ricut to DecLtareE MartiaL Law 


That martial law may be instituted only in case of justifying 
necessity is conceded. The inroads then made on the rights of 


8®* Cf. the following language of Prof. E. M. Morgan, writing just after 
World War 1, “Court-Martial Jurisdiction over non-military persons under 
the Articles of War” (1920) 4 Minn. L. Rev. 79, 116: “The time may 
come when this theory [that the zone of operations in truth and in fact 
comprehends the entire country] and none other will fit the facts, and 
necessity will compel its adoption. But it is believed that the term [“theatre 
of operations” ] reasonably construed in the light of present day conditions, 
should be confined to the area which comprehends the theatre of actual 
hostilities, the lines of communication, and the reserves and service of supply 
under actual military control, and that it cannot properly be enlarged to 
cover the farms, factories and workshops under extensively civilian control, 
even though engaged in the production of supplies to be used ultimately by 
the army.” Writing two decades later, WizeNER comments: “Whether and 
to what extent present-day conditions of warfare require a reappraisal of 
the term [“theatre of operations”] will be reasonably apparent to every 
reader of the daily press.” P. 139. 
8? CHAFEE, p. 66. 
81 Bishop, CriminaL Law (gth ed. 1923) p. 33. 
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the people under municipal law are such that an emergency 
alone warrants. There are however, two important preliminary 
questions involved: first, What circumstances constitute the 
necessity? ; second, Who, the necessity having arisen, has the 
right to invoke the martial law power? 

The answer to the first question will depend upon the facts 
of each particular case. That which would be permissible under 
some would not necessarily be so under other conditions. All 
that can be done is to lay down some general rules for the guid- 
ance of those upon whom responsibility rests. Efforts at formu- 
lating the precise circumstances under which martial law may be 
invoked have proved unsatisfactory for the reason that such are 
just the times when there should be exercised a reasonable, yet a 
wide, discretion. Even the French statutes providing for the 
“state of siege” are general in their terms, reposing a confidence 
in the judgment of the commander who has actually at any 
one spot to enforce martial law.” 

Writers as well as courts have differed as to what degree of 
necessity will justify a declaration of martial law. Dicey would 
require “immediate necessity,””° thus agreeing with the Supreme 
Court in the Milligan case: “Martial law cannot arise from a 
threatened invasion.” Sir Frederick Pollock would be satisfied 
with apparent necessity in the face of some anticipated danger,” 
a view shared by the court in the Wessels case. The Supreme 
Court of the United States has never overruled the majority 
opinion in Ex parte Milligan—never having had occasion to do 
so. Under modern conditions it cannot truly be said that the 
absence of visible disorder shows there is no necessity for martial 
law; the continued sitting of courts is too artificial a test to be 
serviceable. The demerits of the Milligan test in a time of 

8° BIRKHIMER, pp. 35-36, and Appx. V; Wiener, pp. 16-17. There is an 
illuminating chapter on “Nature of Necessity Justifying Martial Law” in 
BirKHIMER, pp. 438-456. 

°° Dicey, Law oF THE ConstTiTUTION (8th ed.) Appx., n. X. 

%1 4 Wall. 2, 127 (U.S. 1866). 


®2 Pollock, What is Martial Law (1902) 18 L. Q. Rev. 152, 154-155. 
98 See p. 201, supra. 
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extensive hostilities under modern “lightning war” conditions 
are obvious. 

The answer to the second question is a point upon which the 
authorities are again divided. One class denies that Congress 
lawfully may establish martial law; the other asserts that such 
authority constitutionally may be exercised. So far as national 
authority is concerned, the first class maintains that the enforce- 
ment of martial law and its inauguration under any circum- 
stances is a matter exclusively within the province of the exe- 
cutive branch of the government; the second, while conceding 
this authority to the executive, asserts that it may be a matter 
of legislative cognizance as well.** 

The leading proponent of the view which denies the right 
of Congress to institute martial law is Hare,” learned writer in 
the field of constitutional law. His argument is that the martial- 
law power is essentially executive in its nature; that it is not 
expressly given to Congress by the language of the Constitution ; 
that its exercise by Congress would be in derogation of those 
rights of life, liberty, and property secured to the citizen by the 
4th, 5th, and 6th amendments to the Constitution, and there- 
fore beyond the range of implied congressional powers. To use 
his language: 

... When necessity gives the right, legislation is superfluous; when it does 
not, the right cannot be conferred legislatively by Congress.*° 

In accord with the view that the legislative department of 
the government possesses no such a function which may at times 
displace some of the safeguards that protect life, liberty, and 
property, is Professor John N. Pomeroy.” He contends that 


%8* What might be called a third view is found in Underhill, “Jurisdiction 
of Military Tribunals in the United States over civilians” (1924) 12 Cauir. 
L. Rev. 75, 159, at 175: “May not the power to establish martial law remain 
dormant in the people, to be resumed by them at will by a constitutional 
amendment?” 

** Hare, AMERICAN ConsTITUTIONAL Law (1889). 

* Jd., Vol. Il, p. 965. Accord: Lieber, What is the Justification of Mar- 
tial Law? (1896) 163 No. Amer. Rev. 549. 
°° Pomeroy, ConstiTUTIONAL Law (Bennett’s roth ed., 1888) p. 594. 








412 
the position maintained by Chief Justice Chase and other 
dissenting judges in Ex parte Milligan, that Congress may, 
under certain circumstances, provide for martial law, military 
arrests, and trials of civilians, is “indefensible.” In arguing 
that the executive alone has this power, he says: 
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. martial law is not in any true sense a judicial proceeding, or a 
means of executing the civil laws, but is a method of waging war. . . . 
The President, as Commander-in-Chief, wages war. . . . Whenever a 
civilian citzen or alien is engaged in practices which directly interfere 
with waging war, which directly affect military movements and oper- 
ations, and thus directly tend to hinder or destroy their successful result, 
and when, therefore, these practices are something more than mere 
seditious or traitorous designs or attempts against the existing civil gov- 
ernment, the President as Commander-in-Chief may treat this person as 
an enemy, and cause him to be arrested, tried, and punished in a military 
manner, although the civil courts are open, and although his offence may 
be sedition or treason, or perhaps may not be recognized as a crime by 
the civil code.” 


On the other hand, Birkimer, learned author of “Military 
Government and Martial Law,” maintains that the inaugura- 
tion of martial law is not exclusively within the province of the 
executive branch of the government. He argues that the greater 
includes the less: that the Constitution gives to Congress power 
to declare war, grant letters of marque and reprisal, and to make 
rules concerning captures on land and water; to raise and sup- 
port armies; that Congress is authorized to make all laws 
necessary and proper to carry into effect the granted powers. 
The measures to be taken in carrying on war and to suppress 
insurrection are not enumerated; the decision of all such ques- 
tions rests wholly with those to whom the substantial powers 
involved are confided by the Constitution, and, concludes Birk- 
himer, “the power to carry on war is conferred by the power to 
declare war.””” In his words: 

7 Id. sec. 710. 


8 Jd., sec. 714. 
°° BIRKHIMER, Pp. 44. 
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During the Civil War the President first assumed martial-law 
powers. Suspending the privilege of the writ of habeas corpus was one of 
these. The legislature gradually came in this work to his assistance. The 
Constitution gives Congress power to pass all laws necessary and proper 
for carrying into execution all powers vested in the President as head of 
the Executive Department. The means and instrumentalities referred 
to as within the authority of Congress are not enumerated or defined. 
They are left to the discretion of the legislature, subject only to the 
restriction that they be not expressly prohibited, and are necessary and 
proper for carrying into execution the powers mentioned. And as to 
this, “It is not to be denied,” said the Supreme Court of the United 
States, “that acts may be adapted to the exercise of lawful power, and 
appropriate to it, in seasons of exigency, which would be inappropriate at 
other times.” 


There is a statement of judicial opinion as to the power to 
establish military tribunals to try civilians found in Chief Justice 
Chase’s dissent in Ex parte Milligan. He said: 


Martial law . . . is called into action by Congress, or temporarily, 
when the action of Congress cannot be invited, and in the case of justi- 
fying or excusing peril, by the President, in times of insurrection or inva- 
sion or of civil or foreign war, within districts or localities where ordinary 
law no longer adequately secures public safety and private rights. We 
think that the power of Congress, in such times and in such localities, to 
authorize trials for crimes against the security and safety of the national 
forces, may be derived from its constitutional authority to raise and 
support armies and to declare war, if not from its constitutional authority 
to provide for governing the national forces.’ 

But let us be pragmatic. Suppose Hare and Pomeroy are 
wrong in their view that Congress has not the right to invoke the 
martial-law power. Let us assume that Congress has the power 
to declare martial law. Might not the President usurp this 
power to declare martial law even as Presidents have usurped 
Congress’ power to make war?* Might he not do so, the Con- 
stitution being silent on the point, in the same manner that Lin- 

: ? BIRKHIMER, p. 40, citing the Legal Tender Cases, 12 Wall. 457 (U.S. 
I . 
en 2, 141-142 (U.S. 1866). 


*See Bearp, AMERICAN GovERNMENT AND Poxitics (8th ed. 1939) pp. 
160-161; BirKHIMER, pp. 46-49; FarRMAN, pp. 100-102. 
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coln suspended the writ of habeas corpus* in States that were 
not within the theatre of armed conflict, under the theory that 
this general power belonged to his office.” In this he might be 
protected by a subsequent act of Congress even as Lincoln’s 
proclamation was “rubber-stamped” by Congress.° 

The conflict between the theoretical and the practical points 
of view as to who has the right to declare martial law has been 
well summed up by Professor Corwin—who points out why the 
conflict must be resolved in favor of the Executive: 
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The question arises, where are we to look for a constitutional check 
upon the President’s power to employ martial law? Obviously we must 
look to Congress. The basis of martial law is always the necessity of 
the case, whether or not the President is entitled to determine the 
existence of such necessity in a way to bind the courts. But whenever 
necessity is the basis of national power then the final say rests with 
Congress by virtue of its powers under the “necessary and proper” 
clause; and an act of Congress, whether for the purpose of defining 
beforehand the occasions warranting a declaration of martial law, or 
for the purpose of terminating or qualifying a currnt exercise of it, would 
be binding on the President by virtue of the very duty which he osten- 
sibly discharges when he resorts to martial law—the duty to “take care 
that the laws be faithfully executed.” Nor has the President any pre- 
rogative as Commander-in-Chief to employ martial law against domestic 
disorder except in the performance of this duty, in other words, as an 
instrumentality of law enforcement. Nor would a Presidential “de- 
claration of war” survive a counter declaration by the war-declaring 
power. 

Such is the theoretical argument. At the same time the practical 


* Proclamation of Sept. 24, 1862. 

5 “The President is not limited in the conduct of the war to the direction 
of the armed forces; he may do whatever a commander-in-chief is warranted 
in doing under the laws of war to weaken and overcome the enemy. It was 
under this general authority, inherent in his office, that President Lincoln, 
during the Civil War . . . arrested those charged with giving aid and comfort 
to the confederacy; established a blockade of southern ports; and in short, 
brought the whole weight of the North, material and moral, to bear in the 
contest.” Brarp, AMERICAN GovERNMENT AND Po.itics (3rd ed. 1920) 
PP- 194-195. 

® See Act of Mar. 3, 1863, 12 Stat. 755. Lincoln subsequently suspended 
the writ anew in conformity to the Statute—Sept. 15, 1863, 13 Stat. 730. 
See also the Act of Mar. 2, 1867, c. 155; 14 Stat. 432. 
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efficacy of this limitation upon a resolute President may well be ques- 
tioned. A statutory rule definitive of occasions requiring martial law 
would have to be in such broad terms as to leave it at the mercy of inter- 
pretation. On the other hand, for Congress to interfere with an exsting 
declaration would require in the face of a certain veto, a two-thirds 
vote in each house. We thus see illustrated the critical importance where- 
by the initiative has come to be attributed to the President in the presence 
of emergency conditions, whether at home or abroad.’ 

It would seem that only Congress, acting under the power 
constitutionally conferred on it by Article III, Sec. 1, has the 
right to provide that military commissions shail be courts 
inferior to the Supreme Court, exercising a jurisdiction accord- 
ing to the laws of war. Assuming there is no doubt that the 
President could appoint military commissions, acting under the 
authority of Congress, in the same manner as he appoints federal 
judges and members of the federal administrative agencies, in 
those jurisdictions or areas which Congress has declared to be 
under martial law—could he do so without previous authoriza- 
tion of the legislature? This presents a close question to which 
the answer, in the best interests of our national safety, should 
be “Yes.” The President has the duty of meeting the emer- 
gency alone until Congress can act.* 

In the event of a declaration of war by Congress it certainly 
seems in accord with our notions of the democratic ideal to say 
that the commander of each corps area could not immediately 
set up military commissions to reign supreme over the civil 
tribunals; but, as has been pointed out, whether or not the 
President himself could do so without previous authorization of 
Congress is a closer question.” Undoubtedly, however, modern 
authorities would agree with the minority in Ex parte Milligan 
that the President could so act by Congress’ specific authoriza- 
tion." Thus, Charles A. Beard, one of this country’s foremost 
historians, writing in 1939, said: 


™ Corwin, Martial Law, Yesterday and Today (1932) 47 Pot. Sct. Q. 95, 
102-103. 

® See BIRKHIMER, Pp. 47. 

° Cf. pp. 233-237, infra. 

?° See quotation from Ex parte Milligan, 4 Wall. 2, 141-142 (U.S. 1866) 
on p. 222, supra. 
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. in case of war or other national emergency, Congress would 
probably confer upon the President practically unconditional power over 
all citizens and their property and the right to use them at his will and 
pleasure as long as the emergency lasted. Judging by the precedents set 
during the World War, the Supreme Court would not interfere on 
behalf of personal liberties.** 


We have just considered the problems of where is vested 
the right to declare martial law when the necessity arises, and 
what circumstances constitute that necessity. A difficult ques- 
tion, closely connected with the two just under discussion, is how 
far courts can go in reviewing the decision of the executive or 
legislature to declare martial law; how far rights may be in- 
fringed in times when there is no necessity that they should be. 


What branch of government is the final judge of the necessity of 
acts, otherwise unlawful, which, it is alleged, were requisite in the 
emergency? The legislature, by granting or withholding an act of 
oblivion? The executive, by a conclusive proclamation? Or the judi- 
ciary? If left to the judges, one court might, on habeas corpus pro- 
ceedings, free military prisoners, while another court would decline to 
interfere. ... If the courts are to have the last word, may they interfere 
during the period of martial law, or only afterwards? In many cases 
afterwards will be too late. Does martial law suspend the courts—or must 
the courts be suspended before martial law may be proclaimed? ** 


In viewing the authorities on this question it is helpful to 
consider the State cases involving martial rule. The cases involv- 
ing the question posed fall into three categories: First, there are 
cases which say that the decision of the executive or legislature 
is not reviewable by the courts.** Such a rule is based on the 


11 Bearp, AMERICAN GOVERNMENT AND Pouitics (8th ed. 1939) p. 161. 
And compare the powers given to the President in World War 1 to coordinate 
and consolidate the agencies of national administration, and to set up agencies 
such as the emergency of the moment might show to be necessary, conferred 
by the Overman Act of May 20, 1918. 40 Stat. 556. 

12 FarRMAN, pp. 24-25. 

18 Martin v. Mott, 12 Wheat. 19 (U.S. 1827); Moyer v. Peabody, 212 
U.S. 78 (1909); Re Moyer, 35 Col. 159 (1904); Jn re Kalanianaole, 10 
Hawaiian 29 (Sup. Ct., Republic of Hawaii, 1895); Re Boyle, 6 Idaho 609 
(1899); Jw re McDonald, 49 Mont. 454 (1914); Barcelon v. Baker, 5 
Philippine 87 (1905) ; State ex rel. Mays v. Brown, 71 W.Va. 519 (1912); 
Ex parte Jones, 71 W.Va. 767 (1913). Cf. The Prize Cases, 2 Black 635 
(U.S. 1862)—President’s decision to accord insurgents belligerent’s rights 
conclusive on courts, 











ay AY s7 


_— @ 


2 
O 
9 
5 
5 
ts 











RELATION OF MILITARY IN TIME OF WAR 417 


separation of powers theory, which forbids one branch of the 
government from interfering in a matter entrusted to the dis- 
cretion of a co-ordinate branch.“ Another line of authority, 
however, recognizes that the courts must allow a degree of dis- 
cretion, but that the courts stand ready to correct abuses of dis- 
cretion.*’ A third point of view, not incompatible with the first, 
is that the courts stand ready to review what is done in conse- 
quence of a proclamation of martial law,** although they cannot 
review the decision to declare martial law. (It must be borne in 
mind that there is a distinction between justification for institut- 
ing martial law and justification for individual acts which are 
subsequently committed as incidents thereto. The proclamation 
might be legal, yet the subsequent conduct of the authorities 
culpable.” 

Writers on this question are similarly divided. Birkhimer 
is of the opinion that the decision of the executive or legislature 
that there is a necessity to place some parts of the country under 
martial law is conclusive. 

The power of the Executive to prosecute a war precipitated upon 
the country carries with it by necessary implication the incidental power 
to make use of the customary and necessary means of carrying it on 
successfully. If he deem the placing of any district under martial law 
a proper measure, it is difficult logically to deny him the right to do it. 
Someone must judge of the necessity; the determination of some authority 
must be final. And where, with reason, can be lodged this discretionary 
power with greater safety than with that branch of the Government to 
which is entrusted the conduct of the war, and which is held responsible 
for its successful prosecution? ** 

Professor Chafee, in discussing Ex parte Milligan, and dis- 
agreeing with the minority’s view therein that Congress could 

14 See Marbury v. Madison, 1 Cranch. 137, 165 (U.S. 1803). 

15 See the opinion of Betts, J., in Matter of Barry, Cir. Ct. S.D. N.Y. May 
25, 1844, reported in a note to Re Burrus, 136 U.S. 586 (1889) ; see espe- 
cially p. 610. 

16 Sterling v. Constantin, 287 U.S. 378 (1932); Ex parte Lavinder, 73 
W. Va. 759 (1914); Note, 81 Pa. L. Rev. 468 (1933). 

*? FarRMAN, p. 60. 


18 BIRKHIMER, p. 378. Accord: WuiTinc, War Powers UNDER THE Con- 
TITUTION (43 ed. 1871), p. 462. 
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have set up a military commission to try civilians if it wished, 
that Congress is sole judge of the expediency of military meas- 
ures in war time, and that this war power is not abridged by the 
Bill of Rights, writes: 

The majority view that the war power (even of Congress) is con- 
stitutionally limited may be accepted by one who questions the subsidiary 
proposition that military tribunals are never justified in a place where 
the civil courts are open. It may be that military tribunals are necessary 
where the still operating machinery of the civil courts cannot adequately 
cope with the situation; but the civil courts must eventually decide 
whether their machinery was adequate or not. Otherwise, in any war, 
no matter how small or how distant, Congress could put the whole 
country under military dictatorship.’® 

Reasons have already been advanced why courts must stand 
ready to review what is done in consequence of a proclamation 
of martial law,” the same reasons may be advanced for review- 
ing the decision as to the necessity of the declaration of martial 
law. There are those who would argue that the executive must 
be left unhampered in time of war to deal with problems sum- 
marily and to take protective measures without waiting for the 
machinery of the courts. To those who urge that this view gives 
too great a power to the executive, and that it is likely to be 
abused, they would reply that it is equally improbable that the 
ordinary executive would disregard the powerful restraints of 
public opinion. 

To carry on a war effectively, the executive must have power; and 
reliance must be placed on the ability of the people to restrain him in the 
use of it.”* 

A powerful weapon in the hands of the people is the knowl- 
edge that they may bring before a court the question of whether 
martial law is justified in their locale. Granted that the line 
laid down in the Milligan case is too restrictive of the war power 


19 CHaFEE, p. 138. Accord: Farman, pp. 143-145. 

20 See JupiciaL Review oF Acts oF Miritary Commissions, pp. 209- 
219, supra. 

21 Note (1902), 15 Harv. L. Rev. 850, 851. Cf. Case of Ship Money, 
3 How. St. Tr. 825 (1637), and Stat. 16 Chas. I, c. 14 (1640). 
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of the United States, it does not appear evident at this writing 
that a diametrically opposite view must of necessity be taken— 
that in time of war or emergency wherever the civil courts are 
open they must show obeisance to the military, must close their 
doors and allow the jurisdiction to be assumed by military 
tribunals. 


In their attitude toward the necessity for martial rule judges may 
(and do) err, on one side or the other. So may the political branches of 
the government. How far the former should be bound by the judgment 
of the latter is a question to be approached in the light of experience. 
Doubtless in America we would lean toward an effective judicial 
control.”” 


It would also seem to be the province of the civil court to 
say when martial law is no longer necessary after the event of a 
peace.” In Farrman’s words: 


Martial rule does not linger until the political branches of the gov- 
ernment terminate it by some formal act. It ceases to be lawful with the 
passing of the emergency; and of this the courts will be the judge.** 


Thus, I believe that the ultimate decision as to when martial 
law must rightly begin and end should rest in the hands of a 
court. Objection will be made to this position—it will be argued 
that to hold executive or legislative action in this important 
particular subject to judicial review would be to hamstring the 
government at a time when it can least abide delay. To those 


2 FaIRMAN, pp. 144-145. 

*8 See Case of Davis, 7 Fed. Cas. 63, No. 3,621a (1868). Jefferson 
Davis was accused of treason and held in custody at Fortress Monroe by the 
military authorities. He had been captured on May 10, 1865. The privilege 
of the writ of habeas corpus had been suspended by Lincoln on Sept. 15, 1863 
(13 Stat. Appx. IV) and apparently restored by a peace proclamation by Pres- 
ident Johnson on April 2, 1866 (14 Stat. 811). Yet Chief Justice Chase 
refused to sit as a circuit judge “within a jurisdiction in which a soldier was the 
ultimate arbiter, and a bayonet was the sole symbol of law,” for the purpose of 
hearing Davis’ application for bail or for a writ of habeas corpus. Evidently the 
discretion rested with him as to whether martial law still prevailed. See also 
— v. Kentucky Distilleries Co., 251 U. S. 146, especially pp. 159-163 
1919). 

** FairMAN, Pp. 207, citing The King (O’Brien) v. Military Governor, 
(1924) 2 Irish Rep. 32. See n. 42, p. 202, supra. 














420 LAW JOURNAL — JUNE, I94I 


who would make the proclamation as to the necessity of declar- 
ing martial law in any particular area conclusive on the courts, 
I would only urge my opinion that the President should not be 
able on his ipse dixit to place.all citizens beyond the protection 
of the civil law; that the judgment of a court is as desirable as 
that of one Executive. The court may be trusted not to inter- 
fere in a national emergency unless the bounds of a very reason- 
able discretion are overstepped. It is a matter of policy whether 
or not Democracy should be a war-time form; for my part, I do 
not believe authoritarianism is the “American way.” In the 
words of Chief Justice Hughes: 

If this necessity actually exists, it cannot be doubted that the power 


of the Nation is adequate to meet it, but the rights of the citizen may not 
be impaired by an arbitrary legislative declaration.” 


MartTIAt Law AND THE SUSPENSION OF HaBeas Corpus 


Is it true, as Professor Parsons once taught, that martial law 
and the suspension of the right to habeas corpus are one and the 
same thing?** The answer is “No,” the former include the 
latter and much more. 

The suspension of the writ of habeas corpus is not, in itself a declara- 


tion of martial law; it is simply an incident, although a very important 
incident to such declaration.” 


That is to say, while arrest and detention without warrant 
constitute an important feature of martial law, they are not its 
only manifestation. Limitations on the right of assembly, a 
curfew order, a search for and seizure of weapons are other 
typical characteristics. These measures have no relation to the 
writ of habeas corpus and could not be justified on the ground 
that the writ was suspended. 

Martial law is not mentioned by name in the Constitution or 


25 Hughes, War Powers Under the Comstitution, p. 12, Sen. Doc. No. 105, 
65th Cong. 1st Séss.). 

26 Parsons, Lecture on Martial Law (1861) 3 Western Law Monthly 331. 

27 HaLueEck, p. 375. Accord: Parker, Habeas Corpus and Martial Low 
(1861) 93 No. Am. Rev. 471. 
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statutes of the United States, nor is much light thrown upon the 
subject by the Constitutions and laws of the several states of the 
Union, or the decisions of our courts. It is true that the Consti- 
tution recognizes the fact that there may be cases of rebellion 
and invasion, but it has made no general provision for the sup- 
posable or necessary incidents to such a condition of affairs. The 
only clause having direct relevancy to this subject is the declara- 
tion that 

The privilege of the writ of habeas corpus shall not be suspended, 


unless when, in case of rebellion or invasion the public safety may require 


Na ' 


The privilege of the writ of Aabeas corpus has been expressly 
suspended by legislative enactment only three times in American 
history: Once by the legislature of Massachusetts in Shays’ Re- 
bellion;** once by the Confederate government;*° and once by 
the Congress of the United States during the Civil War.” 

There have also been a number of occasions on which habeas 
corpus has been suspended by the executive and military author- 
ities of the United States. During the administration of 
President Washington, in the Pennsylvania “Whiskey Insur- 
rection” of 1794-1795, the military authorities engaged in sup- 
pressing it disregarded the writs which were issued by the 
courts for the release of the prisoners who had been captured as 
insurgents.** Again, during the Burr conspiracy of 1806, Gen- 
eral Wilkinson, “acting,” according to Halleck, “under the 
authority of President Jefferson . . . suspended the privilege of 


*8 Const. Arr. III, sec. 9. 

*® There are no cases involving the suspension during Shays’ Rebellion. See 
Minor, History oF THE INSURRECTIONS IN MassACHUSETTs—references to 
the suspension are found on pp. 51, 57, 61-64, 70, 82, 182. And see 3 Hiz- 
DRETH, HisTorRY OF THE UNITED STATES, p. 474. 

8° See 60 N.C. 525; 27 Tex. 627 and 705. 

5. 12 Stat. 755. 

*? HALLECK, p. 379, regards this as suspension by the military authorities. 
But WinTurop records: “. . . no suspension of the writ was resorted to: sundry 
of the insurgents were indeed arrested by military authority, but they were 
duly brought to trial before a civil court.” p. 828. 
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this writ, as against the superior court of New Orleans.”** Gen- 
eral Jackson assumed the right to refuse obedience to the writ 
of habeas corpus, first in New Orleans, in 1814, as against the 
authority of Judge Hall, when the British army was approach- 
ing that city***; and afterward in Florida, as against the author- 
ity of Judge Fromentin.™ 

The question whether the President is authorized to exer- 
cise the power of suspending habeas corpus independently of 
Congress has been much discussed. The Constitution stops short 
of saying who is authorized to order or effect such suspension— 
Congress or the President (or a military commander represent- 
ing him). The first judicial expression of opinion on this score 
is to be found in a dictum in Ex parte Bollman:* 


If at any time the public safety should require the suspension of the 
powers vested by this act (Judiciary Act of 1789, I Stat. 58, 81) in the 
courts of the United States, it is for the legislature to say so. 

That question depends upon political considerations, on which the 
legislature is to decide. Until the legislature will be expressed, this court 
can only see its duty, and must obey the laws.** 


The dictum of Chief Justice Marshall in Ex parte Bollman 


8° HaL_eck, loc. cit. It is not disputed that Wilkinson disregarded writs 
issued by the local courts in that section of Louisiana over which he was in 
command, and even, for a brief period, imprisoned a county judge. Win- 
THROP, p. 828 and authorities there cited. But as to whether these acts were 
done under the authority of President Jefferson, Fisher writes: “When Aaron 
Burr and his conspiracy became so formidable as to suggest the suspension of 
habeas corpus, Jefferson, who was then President, submitted the whole matter 
to Congress, claiming no right for himself, and in the discussion which fol- 
lowed no one suggested that the President might exercise the power.” (1888) 
3 Pox. Scr. Q. 454, 458. 

38" See p. 217, supra. 

°* Sumner, Andrew Jackson (American Statesman—18g0) pp. 68-71. 

85 4 Cranch. 756 (U.S. 1807). 

8° 4 Cranch. 75, 101 (U.S. 1807). The case involved the criminality of 
two of the supposed conspirators whom General Wilkinson had caused to be 
arrested during the Burr conspiracy under a charge of treason. The dictum 
was long accepted as settling that the Constitution was to be construed as 
empowering not the President, but Congress alone, to suspend the privilege 
of habeas corpus. It has also been cited for the proposition that the introduction 
of martial law does not of itself suspend habeas corpus. Johnson v. Duncan, 
3 Martin 532 (La. 1815). 
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was reasserted as a positive ruling in Ex parte Merryman.” 
Merryman, a resident of Maryland, was arrested May 25, 
1861, under a military order and taken to Fort McHenry. 
Upon his petition, Chief Justice Taney issued a writ of habeas 
corpus on May 26th, directed to the commander of the Fort, 
General Cadwalader, and returnable next day. The General’s 
return was duly filed, stating, in effect, that Merryman had 
been arrested under order of Major General Keim of the U. S. 
Army, and brought to Fort McHenry charged with treasonable 
acts. The return further stated that General Cadwalader was 
informed the charges could be clearly established; that he was 
authorized by the President in such cases to suspend the writ of 
habeas corpus for the public safety; that he realized this power 
was “a high and delicate trust” which he had been enjoined to 
exercise “with judgment and discretion,” and suggested that 
he be not embarrassed by any “unnecessary want of confidence.” 
The return then requested that further action be postponed until 
the General could receive instructions from the President, when 
a further return would be made. This request was disregarded 
by the Chief Justice, who forthwith issued an attachment for 
contempt against General Cadwalader because he had not pro- 
duced Merryman. The marshal was unable to execute the at- 
tachment. Whereupon the Chief Justice filed an opinion oft- 
cited since as the leading case on the proposition that the Presi- 
dent has no power to suspend the writ of habeas corpus or to 
authorize anyone else to do so. 

President Lincoln, however, procured an advisory opinion 
from Attorney-General Bates to the effect that in time of insur- 
rection the President has discretionary power to arrest and hold 
persons against whom there is probable cause for suspicion of 
complicity with the enemy; and that he is justified in refusing 
to produce the body of his prisoner and show the cause of his 


8? Taney’s Circuit Court Decisions, 246; Fed. Cas. No. 9487 (1861). 
See criticism of this case by Judge Hatcher, Martiat Law anp Haseas 
Corpus (1939) 25 A.B.A.J. 375 et seg. 
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detention.” Fortified with this, Lincoln suspended the writ as to 
persons liable to draft who should absent themselves from their 
places of residence or from the country in order to avoid it; 
and subsequently, by his proclamation making subject to martial 
law all insurgent enemies, their aiders and abetters throughout 
the United States, he ordered: 


That the writ of habeas corpus is suspended in respect to all persons 
arrested, or who are now, or hereafter during the rebellion shall be, 
imprisoned in any fort, camp, arsenal, military prison, or other place of 
confinement by any military authority, or by the sentence of any court- 
martial or military commission.*° 
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This suspension by presidential proclamation resulted in a 
flood of writings asserting and denying the constitutional power 
of the President to suspend the writ.* In Ex parte Field* the 
court expressed an opinion that Lincoln’s proclamation was 
effective; but the President and the military authorities did not 
have their way in the courts of those states where there was 
strong anti-Lincoln or even pro-Confederate sentiment.” 

The conflict as to where the situs of power to suspend rested 
was resolved in favor of the Legislative branch of the govern- 
ment. By Act of Congress on March 3, 1863, the President 
was given discretionary power to suspend the writ for the dura- 
tion of the rebellion.** On Sept. 15th of that year Lincoln pro- 


88 109 Ops. Att’y Gen. 74—July, 1861. 

8° War Dept. G.O. 104, August 13, 1862. 

*° Proclamation of Sept. 24, 1862. See Foster, suspension of the Writ of 
Habeas Corpus, (1917) 2 So. L. Q. 269. 

41 See the list of almost 50 pamphlets collected by Fisher (1888) 3 Pot. 
Scr. Q. 454, 485-488. 

2 5 Blatchford, 63; Fed. Cas. No. 4761 (D.Vt. Oct. 7, 1862). 

*8 In re Kemp, 16 Wis. 359 (1863). The Supreme Court of Wisconsin 
admitted that martial law might ipso facto suspend habeas corpus temporarily, 
but denied that the President had authority to proclaim martial law in peace- 
ful and loyal states, or power to suspend the privilege of habeas corpus—that 
power belonged to Congress alone. Wisconsin did not recognize suspension 
of the writ until Congress suspended it in 1863. In re Oliver, 17 Wis. 681 
(1864). 

“#12 Stat. 755. Similar legislation was resorted to by the Congress of the 
Confederate States by Act of Feb. 15, 1864, in which the power of suspension 
was expressly declared to be “vested solely in Congress.” The Act is reprinted 
in Winturop, Appx. XIX, pp. 1008-1009. 
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claimed the suspension of the privilege of the writ in con- 
formity to the statute.*° The Act contained a section validating 
retroactively all arrests that had been made by authority of the 
President prior to the Act, but this was later held unconstitu- 
tional and void.** The Act of 1863 expired with the termination 
of the rebellion in 1866, and no subsequent suspension has been 
ordered by the President except in the single case of the un- 
lawful combinations of the so-called “Ku-klux” in South Caro- 
lina in 1871, in which, by proclamations of October 17 and 
November 10 of that year, issued in accordance with the special 
authority given by Congress,** and limited as to its exercise to 
the end of the next regular session of Congress, he suspended 
the writ in ten counties of that state. 

As a result of the foregoing, Colonel Winthrop concluded 
that: 

As a general principle of law, it may be deemed to be settled by the 
rulings of the courts and weight of lgal authority, as well as by the 
action of Congress and practice of the Executive, that the President is 
not empowered of his own authority to suspend the privilege of the writ 
of habeas corpus, and that a declaration of martial law made by him or a 
military commander, in a district not within the theatre of war, will not 
justify such suspension in the absence of the sanction of Congress. The 
result must be that martial law proper will in the future rarely be 
initiated in the United States where Congress has omitted to provide the 
means of rendering its exercise’effectual.** 


There is, however, a respectable minority body of authority 
who point out that while the power to suspend habeas corpus 
might theoretically lie with Congress, as a practical matter 
whether the writ is suspended by executive proclamation or act 
of Congress is immaterial—that if the President takes it upon 
himself to do so, the practical result is that the military will be 
supreme and the courts powerless to interfere, at least durante 

* 13 Stat. 730. 
*© McCall v. McDowell, 15 Fed Cas 1235, No. 8,673 (C.C.D. Cal. 1867). 
*T Act of April 20, 1871, c. 22, 8. 4. 


“8 WinTHRoP, p. 330. Accord: CHAFEE, p. 137, n. 13 and authorities 
there collected. 
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bello, and that thereafter, should the war have been waged 
successfully, his assumption of dictatorial powers will be con- 
doned.*” Thus, Halleck, writing before Ex parte Merryman 
reached the courts, and arguing that the power to suspend does 
not belong exclusively to Congress, but may also be exercised 
by the executive, subject always to his liability to impeachment 
by Congress, says: 


But suppose it should be definitely decided that Congress alone is 
empowered to suspend the privilege of this writ, and cases of “rebellion 
or invasion” should occur, where an imperious overruling public necessity 
requird, from the President, or those under his authority, an exercise of 
this power, must he disregard “the public safety,” and permit a judge 
who is armed with this writ to endanger or destroy the government? 
Even if it were plain that the words of the constitution were intended to 
give this power exclusively to Congress, we think that in a case of public 
danger, at once so imminent and grave as to admit of no other remedy, 
the maxim salus populi suprema lex should form the rule of action, and 
that a suspension of this writ, by the executive and military authorities 
of the United States would be justified by the pressure of a visible public 
necessity; if an act of indemnity were required, it would be the duty of 
Congress to pass it.°° 


The force behind this view is hard to escape—theory favors 
Congressional suspension, but practice favors the Executive 
action. It is like an irresistible force meeting an immovable 
object—and when that happens, as Professor Thomas Reed 
Powell says: “they both back up and go around each other.” 
What actually happened in the Civil War is a good example 
of this: Lincoln suspended the writ of habeas corpus without 
legislative authorization; then Congress authorized the sus- 


*° Cf. the editorial in Life (Sept. 16, 1940), p. 24, approving President 
Franklin D. Roosevelt’s action in trading 50 “‘over-age” U. S. destroyers for 
8 British naval and air bases in the New World: “True it was that the Presi- 
dent had not taken either Congress or the people into his confidence and 
attempted to educate them to the specific need of his trade. But the fact that 
the trade was so overwhelming approved seemed adequate proof that he had 
done an excellent job of educating the people to the great basic fact of 
America’s present danger, making them willing not only to accept but welcome 
swift, bold executive action for defense.” 
5° HALLECK, pp. 379-380. 
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pension; finally Lincoln suspended the writ anew in conformity 
with that authorization—a moral victory for both sides! Rec- 
ognizing this, Colonel Winthrop, though representing the 
majority viewpoint, felt constrained to append to his opinion 
the proviso 

But, in the event of a practical exercise of the same in an adequate 
emergency, and of the consequent arrest and holding by military author- 
ity, in good faith and what is believed to be the full and proper per- 
formance of duty, of undoubted public enemies or other criminals, in 
temporary disregard of judicial process sued out for their release, it can 
scarcely be questioned that Congress, if it does not expressly ratify the act, 
will at least protect or indemnify the officers and soldiers concerned, by 
legislation corresponding to that enacted for a similar purpose at the 
close of active hostilities in the Civil War, while—as then— authorizing 
the removal to a court of the United States of actions for damages com- 
menced against such persons in State courts.”* 

With perhaps an over-abundance of quotations I have tried 
to state the conflict of authority as to where should rest the 
power to suspend the privilege of the writ of habeas corpus. 
Which view is the more desirable? In the United States, martial 
law and habeas corpus suspension—although differing as the 
whole differs from a part—have been practically regarded as the 
same thing.’ A mere declaration of martial law, no matter how 
much “in case of rebellion or invasion, the public necessity may 
require it,” would be utterly useless unless accompanied by a 
suspension of the privilege of the writ of habeas corpus. Most 
likely, therefore, the formal initiation of martial law will begin 
by a suspension of habeas corpus.’ The problem is thus reduced 
to the previously considered question of who has the right to 
initiate martial law—on that question we have seen that author- 
ity is likewise divided,” and that as a practical matter suspension 
can be, and has been, effected by the Executive. Since habeas 
corpus cannot constitutionally be suspended “unless the public 


5! WinTHROP, p. 380 and Footnotes 61 and 62, pp. 209-210, supra. 
5? HALLECK, pp. 375-376. 

58 See WinTHROP, pp. 819-820. 

*4 See pp. 220-224. 
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safety may require it,” suspension, like the declaration of martial 
law, must have necessity as a condition precedent. Necessity is 
justification for both, but it would seem that there may be need 
for suspension and not for the’other incidents of martial law. In 
both cases, however, the court should have the right to go behind 
the preamble as to the existing necessity for suspending the writ 
or declaring martial law, to see, if it chooses, or has not already 
judicial knowledge thereof, whether the facts are as proclaimed. 

















Report of the Legal Aid Clinic 


Legal aid work is receiving increased attention in the pro- 
gram of National Defense. The Ohio State Bar Association in 
conjunction with many other state bar associations is setting up 
machinery so that every person in military service as well as 
their dependents will have the benefit of free legal advice and 
service. 

This experience will go a long way to further the cause of 
general legal aid after the present emergency has passed. 

One of the purposes served by the clinic is the student’s 
introduction to legal aid service and to the entire aid program 
in the country. During this past year special emphasis has been 
put on the legal aid service which is rendered in Ohio to indigent 
persons accused of felonies. In Ohio the system of Public 
Defenders which has been recommended by the American Bar 
Association does not exist, but the practice obtains of appoint- 
ing counsel for the particular case and securing some compensa- 
tion for the legal service from the county. The younger lawyers 
are appointed for many of these defendants. It is highly 
important that such young lawyer be made aware of the im- 
portance and seriousness of that service and the responsibilities 
it entails. 

An opportunity is furnished the students to see the effect 
of this service by contacting certain inmates of the penitentiary 
who have been referred to the clinic for advice and consultation. 
During the past year there have been 22 such cases. Many of 
these prisoners complain that they were not adequately repre- 
sented by appointed counsel. Usually the complaint is without 
justification. But a study of these cases furnishes a fine oppor- 
tunity for the student to see the serious results from an inade- 
quate appreciation of the responsibilities of that appointment. 
This type of case is another of those areas where the clinic can 
do its part in making better lawyers. 

The accompanying report shows the continued high percen- 
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tage of domestic relations cases, which consisted of 61.7% of 
the total number of cases as compared with 59.3% for the 
previous year. 

The clinic, however, continued to be hesitant about taking 
these cases into court until there was a clear showing of an 
immediate social need for this service. Of the 303 cases apply- 
ing to the clinic only 19.4% were taken to court. This was less 
than the 25.1% and 20.3% of the two preceding years. 

One of the advantages of the clinical training is the contact 
the student has with these domestic relations cases which are 
studied from their social aspects. The student is made to 
realize that these cases are not merely law suits which can be 
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REPORT OF LEGAL AID CLINIC 
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solved by a knowledge of the law. But they are rather social 
problems which must be studied from all aspects of the case. 
In this study the student participates with the case worker from 
the Family and Children’s Bureau. Conferences are arranged 
with the case worker so that the student is made to realize that 
the case may look quite different after it is studied from all 
angles. Here again a contribution is made to the development 
of a well-rounded lawyer. 
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BANKRUPTCY 


Tue RIGHT OF THE MorTGAGOR TO AN APPRAISAL AND THE 
RIGHT OF THE MortTGAGEE TO A PusBiic SALE UNDER 
Sec. 75 (s) (3) oF THE Bankruptcy Act. 


The petitioning farmer filed a petition under sec. 75 of the Bank- 
ruptcy Act and later, on Oct. 11, 1935, amended it, asking to be 
adjudged a bankrupt as provided for in sec. 75(s).* On July 22, 1938, 
respondent filed a petition in accordance with sec. 75(s)(3)* praying 
for an immediate sale and alleging that the debtor’s financial condition 
was beyond reasonable hope of rehabilitation and that he had failed 
to comply with an order of the court. On Oct. 5, 1938, the debtor 
filed a cross-petition under sec. 75(s)(3) to have the land appraised 
or its value fixed by the court, to be allowed to redeem at that value, 
and to be discharged from liability on account of the deficiency. 
Respondent answered alleging that by the terms of sec. 75(s)(3) its 
request for sale took precedence over the debtor’s right of appraisal. 
These contentions framed the issue in the principal case as to whether 
the debtor, under sec. 75(s)(3) must be accorded an opportunity, 
on his request, to redeem the property at the reappraised value or at 
a value fixed by the court before the court might order a public sale. 


uit U.S.C.A. sce. 203. 

711 U.S.C.A. 203(s), sec. 75(s) (3) of the Bankruptcy Act reads as follows: “At 
the end of three years, or prior thereto, the debtor may pay into court the amount or the 
appraisal of the property of which he retains possession, including the amount of encum- 
berances on his exemptions, up to the amount of the appraisal, less the amount paid on 
principal: Provided, That upon request of any secured or unsecured creditor, or upon 
request of the debtor, the court shall cause a reappraisal of the debtor’s property, or in 
its discretion set a date for hearing, and after such hearing, fix the value of the property, 
in accordance with the evidence submitted, and the debtor shall then pay the value so 
arrived at into court, less payments made on the principal, for distribution to all secured 
and unsecured creditors, as their interests may appear, and thereupon the court shall, by 
an order, turn over full possession and title of said property, free and clear of encum- 
brances to the debtor: Provided, That upon request in writing by any secured creditor or 
creditors, the court shall order the property upon which such secured creditors have a lien 
to be sold at public auction. The debtor shall have ninety days to redeem any property 
sold at such sale, by paying the amount for which any such property was sold, together 
with 5 per centum per annum interest, into court, and he may apply for his discharge, as 
provided for by this Act. If, however, the debtor at any time fails to comply with the 
provisions of this section, or with any orders of the court made pursuant to this section, 
or is unable to refinance himself within three years, the court may order the appointment 
of a trustee, and order the property sold or otherwise disposed of as provided for in this 
Act.” 
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At the hearing the court found that there was no reasonable expecta- 
tion that the debtor could refinance himself and that he had disobeyed 
the orders of the court and accordingly ordered that the property be 
sold at public auction. The order was affirmed on appeal.* The Su- 
preme Court granted certiorari and speaking through Justice Douglas 
held the debtor’s right to an appraisal superior to the creditor’s right 
of sale. This result was reached by reconciling the two apparently 
inconsistent remedies in the statute* in the light of the purpose of the 
Act—farmer rehabilitation—thus giving the farmer the benefit of the 
doubt so long as the secured creditor’s constitutional right of an interest 
to the extent of the value of the property was not impaired. The 
mortgagee’s right of sale under this statute was interpreted to mean 
that this right was available provided the mortgagor did not choose 
to take advantage of the appraisal provision. The Court further held 
that, even if there were no hope for rehabilitation, and if the debtor 
had not complied with the Act or had disregarded court orders, the 
court could not absolutely order a public sale, but that the mortgagor 
must first be given an opportunity to take advantage of the appraisal 
provision.” 

A short history of sec. 75(s) is essential here to an understanding 
of the problem. The principal case involves the constitutionality of a 
section of what is popularly known as the Frazier-Lemke Act® providing 
for farm moratoriums. The first Frazier-Lemke Act’ was held uncon- 
stitutional in the Radford case* solely on the ground that it violated 
the Fifth Amendment to the Constitution. The Radford case enumer- 
ated five substantive right in specific property which had been taken.’ 
It was not held that the deprivation of any one of these rights would 
have made the Act invalid, but that the cumulative effect of the statute 
was to deprive the mortgagee of his property without due process of 
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* In re Wright, 108 F. (2d) 361, 41 Am. Bankr. Rep. (N.S.) 797 (1939). 

“Note 2, supra. 

* Wright v. Union Central Life Ins. Co., e¢ al., 61 Sup. Ct. 196, 85 L.Ed. 166 
(1940). 

* Note 1, supra. 

7 Act of March 3, 1933, 11 U.S.C.A. sec. 203. 

® Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 55 Sup. Ct. 854, 
79 L.Ed. 1593, 97 A.L.R. 1106 (1934). 

°“(1) The right to retain the lien until the indebtedness was paid. (2) The right 
to realize upon the security by a judicial sale. (3) The right to determine when such sale 
shall be held, subject only to the discretion of the Court. (4) The right to protect its 
interest in the property by bidding at such sale whenever held, and thus to assure having 
the mortgaged property devoted primarily to the satisfaction of the debt, either through 
receipt of the proceeds of a fair competitive sale or by taking the property itself. (5) The 
right to control meanwhile the property during the period of default, subject only to the 
discretion of the court, and to have the rents and profits collected by a receiver for the 
satisfaction of the debt.” 
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law.’° The second Frazier-Lemke Act** was passed in an attempt to 
eliminate the unconstitutional elements enumerated by the Radford 
case. It was held constitutional in the case of Wright v. Vinton Branch 
of Mountain Trust Bank of Roanoke’* on the ground that the five 
rights—including the right of sale—enumerated in the Radford case 
had been sufficiently preserved. 

The principal case involves one of these rights—sale by the mort- 
gagee. The problem to be discussed here is the extent to which this 
right has been altered by the principal case, and what relation the 
instant case bears to the Radford and Vinton cases. 

Logically, the statute would seem to make the right of sale man- 
datory and unqualified for it seems to state a general rule—that the 
farmer shall have the property at the appraised value—with an excep- 
tion concerning reappraisal and with the further exception to this 
exception that the mortgagee shall have a sale upon his request. The 
absence of mention by Justice Brandies in the Vinton case of any 
qualification of an absolute right would seem to indicate that he placed 
a similar interpretation upon it. This interpretation is sustained by 
reference to the history of the statute during enactment by Congress. 
As introduced, the bill contained no sale provision.** To remove a 
doubt of constitutionality, the Judiciary Committee, to which it was 
referred, added a provision “. . . That upon request in writing by 
any secured creditor or creditors, the court in its discretion, if it deems 
it for the best interests of the secured creditors and debtor, may order 
the property upon which such secured creditors have a lien, to be sold 
at public auction; . . .** Later, the clause which made the right of 
sale discretionary was deleted so as to make the Act read as it does at 
present. The purpose of this change, as revealed by the debate on the 
bill, was to give “the creditor the right, as a matter of right, to have 
a foreclosure of the property in the event his debt had not been paid 
in full.”** This legislative intent is further shown by the deletion from 
the bill as originally reported from the Judiciary Committee of a clause 
limiting the right of the mortgagee to bid at the sale to not more than 
the appraisal price or the original amount of the loan, whichever was 
higher. This change was made to avoid unconstitutionality."* From 


See Hanover National Bank v, Myses, 186 U.S. 181, 190, 22 Eup. Ct. 857, 861, 
46 L. Ed. 1113, (1120) (1902). 

" Note 1, supra. 

Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, Va., et al., 300 
U.S. 440, 57 Sup. Ct. 556, 81 L.Ed. 736, 112 A.L.R. 1455 (1937). 
*§ 3002, 74th Cong., 1st Sess. 
S$ 3002, as reported, sec. 6, p. 9; see Sen. Rep. No. 985, 74th Cong., 1st Sess. p. 4. 
79 Cong. Rec. 14332, 14333- 
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these facts it can be concluded that although the desire and better 
judgment of Congress were probably otherwise, the statute was 
intended to give an absolute right of sale (including an unqualified 
right to bid at such sale) to the mortgagee and that this is the con- 
stitutional right which Justice Brandies had in mind in the Vinton case. 

However, Justice Douglas says in the principal case that the rights 
of the secured creditors were protected by the Act “. . . to the extent 
of the value of the property. There is no constitutional claim of the 
creditor to more than that.” Again he said, referring to the Vinton 
case, “In that case this Court, in sustaining the constitutionality of 
sec. 75(s)(3), emphasized that the Act preserved the right of the 
mortgagee to realize upon the security by a judicial sale. By our con- 
struction the exercise of this right is merely deferred or postponed 
until the other conditions and requirements of the Act, prescribed for 
the protection of the debtor, have been met. It is eventually denied 
the creditor only in case he is paid the full amount of what he can 
constitutionally claim.” From these statements it seems clear that the 
right of the mortgagee has been materially reduced to something less 
than the absolute right to a public sale, with a corresponding increase 
in the right of the mortgagor—farmer. 

It is not with complete assurance that one can state the effect of 
the principal case upon the Radford and Vinton cases because in the 
Vinton case it was stated that sec. (s) of the first Frazier-Lemke Act 
was unconstitutional, not because any one of the five enumerated rights 
had been taken away, but because the impairment of all five violated 
the due process clause.*’ But in addition Justice Brandeis said without 
qualification that under the second Frazier-Lemke Act the mortgagee 
had a right of sale.** This right and an opportunity to bid at such sale 
would seem to be the crux of the matter, since without these the rights 
of which the Vinton case speaks become a shell. On this hypothesis 
the conclusion seems inevitable that here we have in effect a silent 
reversal of the Radford case and an equally silent rejection of the 
reasoning in the Vinton case. 


R. D.S. 


©The bill as originally reported out of committee, S 3002, Sen. Report No. 985, 
74th Cong., 1st Sess. The debate revealing the reason for the deletion will be found in 
79 Cong. Rec. 13633. 

7 Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, Va., et.al., 300 
U.S. 440 (457), 57 Sup. Ct. 556 (559), 81 L.Ed. 736 (740) (1937). 

8 Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, Va. et.al., 300 
U.S. 440, 457, 57 Sup. Ct. 556, 559, 81 L.Ed. 736, 740 (1937). 
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CORPORATIONS 


DivipENps — To Wuom PayasBLeE WHEN ReEcorp Date Is 
GIVEN 


X was the life beneficiary of a trust created by the will of her 
husband. Included in the trust estate were a number of shares of stock 
in the A Corporation. The A Corporation declared a dividend on 
January 31, 1939, payable in four quarterly instalments to shareholders 
of record on four different dates. X died after the payment of the first 
instalment, but before the record date for the second instalment. The 
Supreme Court unanimously affirmed the decision of the Court of 
Appeals and held that the remainderman of the trust was entitled to 
the dividends instead of the estate of the life beneficiary. The court 
relied on the so-called Connecticut rule and said that where a dividend 
is declared payable to stockholders of record on a stated future date it 
is the property of the owner of the stock on that date.* 

Dividends are declared in several ways. The directors may simply 
declare a dividend with no mention of a date for payment,’ or they 
may include not only a date for payment, but a record date. Before 
the record date problem arose the courts with very few exceptions held 
that dividends belonged to the owner of the stock on the date the divi- 
dend was declared.* However the practice of most corporations today 
is to declare the dividend to be payable to shareholders on a date of 
record between the declaration date and the date set for payment.* The 
original purpose of such a practice was undoubtedly to protect the cor- 
poration, so that when it paid a dividend to the person registered on the 
books on the record date no liability would fall on the corporation if 
such person were not the actual owner on that date. However many 
courts have held that the record date is the effective date of the dividend 
and the actual owner on the date of record is entitled to the dividend 
even though he may not be the owner registered on the books of the 
corporation.” Some courts have not accepted this view and retain the 

1In re Wuichet, 138 Ohio St. 97, — N.E. (2d) — (1941). 

* Northwestern Marble & Tile Co. v. Carlson, 116 Minn. 438, 133 N.W. 1014, Ann. 
Cas. 1913B, 552 (1912); Wallin v. Johnson City Lumber & Mfg. Co., 136 Tenn. 124, 
188 S.W. 577, L.R.A. 1917B, 323 (1916). 

* Bright v. Lord, 51 Ind. 272, 19 Am. Rep. 732 (1875); Lobacco Co. v. Chaffin, 
193 Ky. 225, 235 S.W. 675 (1921); Hopper v. Sage, 112 N.Y. 530, 20 N.E. 350, 8 Am. 
St. Rep. 771 (1889). Annotation: 60 A.L.R. 703. 

“ConyneTon, CorPoRATION Procepure (Rev. Ed. 1927), 894; 38 Harv. L. Rev. 
245 (1924). The practice of making the record date antedate the declaration date was 
held improper in Lunt v. Genesee Valley Trust Co., 162 N.Y. Misc. 859 (1937). 


® Smith v. Taecker, 133 Calif. App. 351, 24 Pac. (2d) 182 (1933); Richter & Co. 
v. Light, 97 Conn. 364, 116 Atl. 600 (1922); Buchanan v. National Savings & Trust 
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rule that title vests on the date of the declaration.° The numerical 
majority follows the reasoning of the Connecticut Supreme Court in 
Richter & Co. v. Light,’ whereas the minority in number is led by 
New Jersey. The departure from the general rule has been attributed 
to the Connecticut court, although ‘the doctrine had its foundations in 
several previous cases.° The court in the Richter case said that where 
by the terms of the resolution the dividend is made payable as of a 
record date the dividends are not to vest until that date, and it makes 
no difference that the owner is not actually on the books of the corpora- 
tion as the owner. As long as he has title to the stock on the record 
date he is entitled to the dividend. The principle of the Connecticut 
rule is generally recognized in stock transactions and is embodied in 
the rules of the New York Stock Exchange,’ the New York Curb 
Exchange,’ and the Chicago Stock Exchange.'* When stock is sold 
on these exchanges any dividend declared as of a record date goes with 
the stock until that date. 

The New York rule has resulted from a refusal to depart from the 
general rule regarding vesting of dividends which rule was formed 
before the use of record dates became prevalent. For several reasons the 
general rule was the most practical under the then existing circum- 
stances, but the courts following the New York rule do not recognize 
that the situation now is inherently different. Several years ago a note 
ably presented the arguments for the rule.’* The writer stated several 
objections to the Connecticut rule which he said were not present in 
the New York rule,** but it seems from the gist of that note and other 





Co., 23 Fed. (2d) 994 (1928); Ford v. Ford Mfg. Co., 222 Ill. Apn. 76 (1921); Nutter 
v. Andrews, 246 Mass. 224, 142 N.E. 67 (1923); Burroughs v. North Carolina R. Co., 
67 N.Car. 366 (1872); In re Wuichet, 138 Ohio St. 97, — N.E. (2d) — (1941). 
Fietcuer Cyc. Corp. (Perm. Ed.) sec. 5380. 

® Ford v. Snook, 205 App. Div. 194, 194 N.Y. Supp. 630 (1923); Jn re Booth’s 
Estate, 139 N.Y. Misc. 253, 248 N.Y. Supp. 264 (1931); Jn re Wolf’s Estate, 155 N.Y. 
Misc. 190, 279 N.Y. Supp. 605 (1935); Western Securities Co. v. Silver King Consoli- 
dated Mining Co., 57 Utah 88, 192 Pac. 664 (1920); Beattie v. Gedney, 99 N.J. Eq. 
207, 132 Atl. 652 (1926). The case of Union @ New Haven Trust Co. v. Watrous, 
109 Conn. 268 (1929) supports the New York rule, but only because a New York corpo- 
ration was involved. 

797 Conn. 364, 116 Atl. 600 (1922). 

® Burroughs v. North Carolina R. Co., 67 N.Car. 366 (1872); Ford v. Ford Mfg. 
Co., 222 Ill. App. 76 (1921). 

* New York Exchange: Rules, Chapt. VI, sec. 2. 

* New York Curb Exchange: Rules, Chapt. VI. sec. 2. 

™ Chicago Stock Exchange: By-Laws, Article VII, secs. 1 and 2. 

227 Geo. L.J. 74 (1938). 

* Briefly his objections to the Connecticut rule are that: 1. It is erroneously grounded 
upon custom rather than established legal principles. 2. It results in a conflict of laws in 
the jurisdictions that follow it. 3. It is merely a minority exception to the general rules. 
4. It confuses business practices, corporate reporting, and stock transactions, 
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authorities on the subject that the foundation of the rule is stare decisis. 
The rule is not supported by present business practices. 

While it is probable that the real intent on the part of the board 
of directors in making dividends payable on a record date is to protect the 
corporation, there is no reason why the record date cannot also be 
adopted as the date upon which the title to a dividend will vest. The 
rules of all the leading stock exchanges in this country are in accord 
with such a construction, which would seem to indicate a customary 
business practice which courts should consider in the dividend cases. 

Due to the importance of the stock exchange rules in New York, 
the legislature of that state passed section 62 of their Stock Corporations 
Act which in effect accords sanction to the exchange rule on dividends. 
The statute in very definite terms states that the directors can provide 
for a record date and that only the stockholders of record on that date 
shall be entitled to receive the dividend. Whether this statute meant 
to go further than the exchange rule and require that only the record 
owner shall be entitled to the dividend is not clear because there have 
been no cases on this point under the statute, but it is clear that the 
record date is the effective date instead of the declaration date. Since 
the passage of this law there have been only three decisions on the point 
in New York. One was in the courts prior to the passage of the law," 
another involved a foreign corporation and therefore the statute did 
not apply,*® and the third case involved a declaration of a dividend as 
of a date of record prior to the declaration date.** Thus there have 
been no cases actually in point since the statute was enacted seeming 
to indicate that it has been accepted as the law in New York. If this 
is correct the support of New York has been taken away from the New 
York rule leaving only New Jersey and Utah following the rule. Since 
the Richter case in 1922 but one decision has been handed down out- 
side of New York upholding the New York rule,’* whereas there have 
been five jurisdictions adopting the view of the Connecticut court.** It 
would seem clear that the majority of states, both in number and 
importance, favors the Connecticut rule, and that the trend is increas- 
ingly in that direction. 

G. O. A. 


“In re Booth’s Estate, 139 N.Y. Misc. 253, 248 N.Y. Supp. 630 (1923). 

* In re Wolf’s Estate, 155 N.Y. Misc. 190, 279 N.Y. Supp. 605 (1935). 

* Lunt v. Genessee Valley Trust Co., 162 N.Y. Misc. 859 (1937); supra note 4. 
™ Beattie v. Gedney, 99 N.J. Eq. 207, 132 Atl. 652 (1926); supra note 6. 

*® California, Illinois, Massachusetts, Ohio, and the District of Columbia. 
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CRIMINAL LAW 


ConFeEssions OF Guitt— NEcEssiry oF ADDITIONAL Evy1- 
DENCE 


The defendant was charged with the offense of petit larceny for 
the theft of postage stamps. The second assignment of error on appeal 
was that the corpus delictt was not proven at the time the state attempted 
to introduce the defendant’s extra-judicial confession in evidence. The 
state introduced evidence that the stamps were missing and also evi- 
dence of the person who purchased the stamps from the defendant that 
they were two and three cent stamps. The Court of Appeals for 
Franklin county ruled that this was sufficient evidence as to the corpus 
delicti to permit the introduction of the alleged confession of the 
defendant.’ 

The general rule, including that in Ohio, as to the admissibility of 
confessions is that before the confession can be admitted there must be 
some evidence outside the confession which tends to establish the corpus 
delicti.”, The term corpus delicti means that the specific crime charged 
has actually been committed by some one, and it is made up of two 
elements: First, that a certain result has been produced, as that a man 
has died; second, that some one is criminally responsible for the result, 
as for the death.’ It does not include the means and manner by which 
the crime was consummated.* 

The courts do not attempt to declare a fixed and fast rule as to the 
quantum of extrinsic evidence which must be introduced before the 
confession of the accused may be admitted. The case of State v. Ma- 
randa’ is cited in the principal case as authority on this point. The court 
in that case ruled that there need not be proof beyond a reasonable doubt 
or even a prima facie case of guilt against the defendant but that there 
must be some proof tending to establish the fact that a crime was com- 
mitted. A lower court case ruled that the proof of the discovery of a 
railroad car broken open and that the goods had been taken therefrom 
was sufficient proof of the corpus delicti to render admissible an extra- 
judicial confession of one that he had burglarized the car.° 

The court in the Maranda case pointed out that the rule as to the 
corpus delicti was born out of great caution by the courts, in considera- 

1 State v. Schroyer, 66 Ohio App. 30, 31 N.E. (2) 469 (1941). 

* Blackburn v. State of Ohio, 23 Ohio St. 146 (1872). 

* State v. Kindle, 71 Montana 58, 63, 227 P. 65, 67 (1924). 

“State of Ohio v. Knapp, 70 Ohio St. 380, 71 N.E. 705 (1904). 


5 94 Ohio St. 364, 114 N.E. 1038 (1904). 
® Marconi v. State, 13 Ohio L. Abs. 196 (1932). 
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tion of certain cases of homicide wherein it had turned out that by 
reason of a failure of the prosecutor to prove the death of the person 
charged as having been murdered, it so happened that such person 
sometimes survived the person accused as his murderer." The reasoning 
in an earlier lower court case was that the rule was based on the danger 
incident to convictions of persons charged with crime when no crime 
was in fact committed.® 

The rule applied in the principal case would not have been effective 
if the defendant had either plead guilty or made a confession in open 
court. The court in State v. Ferranto* held that a plea of guilty in a 
capital offense should be accepted cautiously and the trial judge should 
fully advise the accused of his rights and be satisfied that he acts freely 
after being so advised. This illustrates the desire on the part of courts 
to protect the defendant but there is no rule requiring that there be 
evidence introduced to establish the corpus delicti before the plea of 
guilty or the confession in open court will be permitted. It would seem 
that the reason usually given for the rule as to admissibility of extra- 
judicial confessions would also be present in judicial confessions and 
pleas of guilty.*® Although some courts in other states have held that 
the rule of the principal case does not obtain where the confession was 
that of a misdemeanor,” there is no indication that the rule will be 
so modified in Ohio. R.L.R. 


DESCENT AND DISTRIBUTION 


Ricut oF ApopTep CHILD To INHERIT THROUGH 
Irs ADOPTIVE PARENTS 


In an action to determine heirship brought by the administrator of 
the estate of Ella Saxby, deceased, where the rival claimants were a 
first cousin of the deceased and a designated heir of a brother of the 
deceased, the Court of Appeals affirmed the Common Pleas Court in 
holding that a designated heir can inherit from but not through the 
declarant.* In support of this holding the court in a dictum draws an 
analogy to the adoption statute, Ohio G.C. Sec. 10512-19. 


” © State y v. Maranda, 940 Ohio St. 364 at 370, 114 N.E. 1038 (1906); cited supra 
note 5. 

® State v. Wehr, 6 Ohio N.P. 345, 9 Ohio Dec. 459 (1898). 

* State of Ohio v. Ferranto, 112 Ohio St. 667, 148 N.E. 362 (1925). 

*® However on this point see Ohio Gen. Code, sec. 13448-2, which reads: “ .. . If 
the offense charged is murder and the accused is convicted by confession in open court, 
the court shall examine the witnesses, determine the degree of the crime and pronounce 
sentence accordingly.” 

™ See 22 Corpus Juris SecunpuM, sec. 839, p. 1472 (1940). 

*Southern Ohio Savings Bank & Trust Co. v. Boyer, 66 Ohio App. 136, 31 N.E. 
(2d) 161, 32 Ohio L. Abs. 626 (1940). 
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The general trend of adoption legislation has been to make the rela- 
tionship between adoptive parent and adopted child more closely resem- 
ble the natural parent-child relationship. The growth of the Ohio 
adoption statute is indicative of that trend.” However with respect to 
inheritance by the adopted child through the adoptive parent the prog- 
ress along this line has been hampered by the strict construction of the 
courts. Thus at the present time a majority of jurisdictions follows the 
rule that an adopted child cannot inherit through its adoptive parent,’ 
but there is a sizeable minority opposed to that position.* Since the 
statutes in each jurisdiction vary as to wording any comparison on the 
basis of majority or minority rule lends little support to either view. 
Behind this strict construction lies the principle that consanguinity is 
favored in the determination of heirship. To allow an adopted child, 
who is a stranger to the blood line, to inherit property from the ancestors 
and collateral relatives of the adoptive parent is not consonant with the 
general rules of inheritance. 

The reported cases involving General Code sec. 10512-19 are not 
numerous. Of the decisions which have referred to that statute the 
principal case is representative. The court there indicates that should the 
occasion arise it would construe it as not having changed the rule that 
an adopted child can inherit from but not through the adoptive parent. 
In support of this the court cites several Supreme Court cases.° Since 
all of these were decided before the passage of the present statute it 
would seem that they are no longer authority on this point.° Neverthe- 
less the principal case does not stand alone in its view. Adhering to the 
same proposition is Reinhard v. Reinhard,’ which is a direct holding that 
adopted children cannot take as issue of a parent of their adoptive parent 
where the testator’s will devised property to the “issue” of such person. 
In Rogers v. Miller,* a trust deed was involved and the adopted children 
were not permitted to take as children of the settlor’s deceased son, 
their adoptive parent, but the court there indicates that the rights of the 
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* See Ohio G.C. sec. 10512-19, Ohio G.C. sec, 8030, Revised Statutes sec. 3140. 

*38 A.L.R. 8; 120 A.L.R. 837; 1 Am. Jur. 663; ATKINSON, HANDBOOK OF THE 
Law or Wits (1937) p. 68; Mappen, HaNpBook oF THE LAw oF PERSONS AND 
Domestic RELaTions (1931) p. 362. 

“Id. 

® Albright v. Albright, 116 Ohio St. 668, 157 N.E. 760 (1927); Phillips v. Mc- 
Conica, 59 Ohio St. 1, 51 N.E. 445 (1898); Quigley v. Mitchell, 41 Ohio St. 375 
(1884); Upson v. Noble, 35 Ohio St. 655 (1880). But see Shearer Adm. v. Gasstman, 
15 Ohio L. Abs. 103, 31 Ohio N.P. (N.S.) 219 (1933), which is a Probate Court 
decision allowing an adopted child to inherit shrough its adoptive parent. 

® Ohio G.C. sec. 10512-19, effective Jan. 1, 1932, contains words designed to over- 
come the effect of these decisions. See note 16 infra. 
723 Ohio L. Abs. 306 (1936). 
543 Ohio App. 198, 182 N.E. 654 (1932). 
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adopted children were fixed under General Code sec. 8030 which was 
still in effect at the time of the adoption. Two other cases are of 
interest in this connection. Smith v. Hunter,'® which was decided before 
the enactment of General Code sec. 10512-19, allowed adopted chil- 
dren of the life tenant to take as remaindermen where the limitation 
over was to the “heirs at law” of the life tenant. This holding was 
reaffirmed in a more recent case involving the same problem.” Of 
course these two cases have been distinguished on the ground that the 
adopted child takes directly from the testator and not through the 
adoptive parents. Still the ever recurring objection that the adopted 
child is a stranger to the blood, which operates so effectively to prevent 
an adopted child from inheriting through its adoptive parent, would 
also seem to be a valid objection here. 

Due to the complexity of the rules governing the construction of 
statutes it is-impossible to say with certainty that the statute has been 
misinterpreted. However, there are some well recognized principles of 
statutory construction which would seemingly lead to a different inter- 
pretation. Without considering whether adoption statutes derogate from 
or completely change the common law,”* it is clear that the old rule 
of construction that statutes in derogation of the common law shall be 
strictly construed has no application to the third or Remedial Part of 
the Ohio General Code.’* Undoubtedly the primary objective in con- 
struing any statute is to give effect to the legislative intent.’* As an aid 
in determining this the court may resort to the journals of the Legis- 
lature and will give effect to any manifest intent appearing therein.” 
When the former Ohio G.C. sec. 8030 was repealed by the present 
adoption statute the following words were added to the then existing 
adoption law: (referring to the adopted child) “but shall be capable of 
inheriting property expressly limited by will or by operation of law to 
the child or children, heir or heirs at law, or next of kin, of the adopting 

® Ohio G.C. sec. 8030 repealed by Ohio G.C. sec. 10512-19. 

86 Ohio St. 106, 99 N.E. 91 (1912). 

™ Hummel v. Davis, 22 Ohio L. Abs. 49 (1936). 

1 Am. Jur. p. 625 notes 18 and 19. 

® Ohio G.C. sec. 10214: “The provisions of part third and all proceedings under it, 
shall be liberally construed, in order to promote its object, and assist the parties in obtain- 
ing justice. The rule of common law, that statutes in derogation thereof must be strictly 
construed has no application to such part; but this section shall not be so construed as 
to require a liberal construction of provisions affecting personal liberty, relating to 
amercement, or of a penal nature.” 

™ See authorities cited note 15 infra. 

* Toledo v. Public Utilities Commission, 135 Ohio St. 57, 61, 19 N.E. (2d) 162, 
13 Ohio Op. 329 (1939); Caldwell v. State, 115 Ohio St. 458, 466, 154 N.E. 792 
(1926); State ex rel Davis v. Hildebrant, 94 Ohio St. 154, 165, 114 N.E. 55 (1916); 


State ex rel Construction Co. v. Rabbitts, 46 Ohio St. 178, 181, 19 N.E. 437 (1889); 
State ex rel Peters v. McCollister, 11 Ohio 46, 55 (1841). 
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parent or parents, or to a class including any of the foregoing.”** Ac- 
cording to the comments and source notes of the Special Committee of 
the Ohio State Bar Association which drafted this statute and recom- 
mended it for passage these words were added for the express purpose 
of permitting the adopted child to inherit not only from but also through 
the adopting parents.** Under the present construction of the adoption 
statute the addition of the above quoted words has made no change in 
the Ohio law, yet ordinarily it is presumed that every amendment is for 
the purpose of effecting some change.** As indicated above, the Supreme 
Court has already construed General Code sec. 8030 as not giving the 
adopted child the right to inherit through its adoptive parent.”® Four 
years later the Ohio Legislature repealed that section and replaced it 
with the present General Code sec. 10512-19. Where the Legislature 
repeals a law soon after its construction by the courts there is a pre- 
sumption that it intended to counteract the effect of such interpretation.” 

The provisions of General Code sec. 10512-19 are broad and aim 
to place the adopted child on a par with natural born children by 
divesting the natural parents of all legal rights and obligations due from 
them to the child, and from the child to them, and transferring these 
legal rights and obligations to the adoptive parents. More specifically 
the adoptive parents are invested with the legal right to obedience and 
maintenance on the part of the child, and in turn the adopted child is 
invested with every right, privilege and obligation in respect to educa- 
tion, maintenance and rights of inheritance as if born in lawful wedlock. 
The only limitations provided for are: First, an adoptive child is not 
capable of inheriting property expressly limited to the heirs of the body 
of the adopting parents; Second, that on the death of the adopted child 
without issue, property which came to it from its adopting parents shall 
descend to the next of kin of the adopting parents, rather than to the 
next of kin of the adopted child. The rights and privileges referred to 
in the statute include property rights as well as personal rights.” By 
way of comparison it is significant that the statute dealing with the 
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% With the exception of the first sentence of former Ohio G.C. sec. 8030 which 
now appears in Ohio G.C. sec. 10512-18, all of that former statute was included in Ohio 
G.C. sec. 10512-19 and the above quoted words were added. 

17 See comments under Ohio G.C. 10512-19. 

8 Lytle v. Baldinger, 84 Ohio St. 1, 8, 95 N.E. 389, Ann. Cases 1912B 894 (1911); 
Ohio Valley Electric Ry. Co. v. Hagerty, 14 Ohio App. 398, 402, 32 Ohio C.A. 145 
(1921); 37 Onto Jur. p. 768; 25 R.C.L. 1051. 
® See note § supra. 

* State ex rel McCrehen v. Brown, 108 Ohio St. 454, 458, 141 N.E. 69 (1923). 
™ Kroff v. Arnhein, 94 Ohio St. 282, 114 N.E. 267 (1916). See note 27 infra. 
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effect on a will of afterborn or pretermitted heirs*® and the one regard- 
ing bequests to charitable purposes,” both expressly place adopted chil- 
dren on an equal footing with those who are natural born. However, 
it should be noted that adopted children are not referred to in the “lapse 
statute” which allows the isswe of a devisee or legatee who predeceases 
the testator to take the devise as the devisee would have, had he survived 
the testator.** Under an old Ohio case the word “‘issue” as used in that 
statute had a very technical meaning and did not include adopted chil- 
dren,” but the more recent cases have not so limited the meaning of 
that word.”® Statutory changes probably account for this difference. 
Certainly the wording of General Code sec. 10512-19 appears to be 
broad enough to bring adopted children within the scope of the word 
“Gssue.” 

The social desirability of encouraging adoptions by according to 
adopted children a position of equality is unquestionable. The legal 
effect of this is summarized in General Code sec. 10512-19. As pointed 
out above, this provision does place two limitations upon the adopted 
child’s right of inheritance. It might be urged that the mention of 
these limitations is exclusive of all others.**7 Even without that rule of 
construction as an aid, it is submitted that the dictum in the principal 
case, to the effect that an adopted child cannot inherit through its adop- 
tive parent, is contrary to the express wording of the statute, and that 
it is based upon authority which has been superseded.”* 

J. P.M. 


# Ohio G.C. sec. 10504-49 allows a child who is adopted by the testator after he 
has made his will, to take a proportionate share in absence of an expression of intent to 
disinherit the adopted child. 

* Ohio G.C. sec. 10504-5. This statute invalidates bequests for charitable purposes 
if made within one year of the testator’s death, and an adopted child or its lineal 
descendants may have the benefit of such an invalid bequest. 

* Ohio G.C. sec. 10504-73. 

* Phillips v. McConica, 59 Ohio St. 1, 51 N.E. 445 (1898), cited noted 5 supra. 

* The case of Cockrel v. Robinson, 113 Ohio St. 526, 149 N.E. 871 (1925), holds 
that a declarant who dies leaving only a designated heir does not die without issue 
within the meaning of the “half and half statute,” former Ohio G.C. sec. 8577 now 
Ohio G.C. sec. 10503-5. Miller v. Shepard, 29 Ohio App. 22, 162 N.E. 788 (1928), is 
a similar case holding that the deceased who left surviving him an adopted child did not 
die without issue within the meaning of the “half and half statute.” In Harrison v. 
Hillegas, 28 Ohio L. Abs. 404, 13 Ohio Op. 523, the court considers an adopted child as 
an issue of the adopting parent in applying the “lapse statute” note 24 supra. 

7 Ransom v. The New York Chicago & St. Louis Railway Co., 93 Ohio St. 223, 
112 N.E. 586, L.R.A. 1916E 704 (1915); Kroff v. Arnhein, 94 Ohio St. 282, 114 N.E. 
267 (1916). The cases cited here and in note 21 supra were decided before the passage 
of Ohio G.C. sec. 10512-19, but they are based upon provisions in former Ohio G.C. 
sec. 8030 which have been reenacted in the present statute. 

* But see Note (1938) 4 Onto Sr. L.J. 97. 
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DOMESTIC RELATIONS 


Divorce-LiaBitiry oF HussBanp To Support CuHILpD 
AWARDED TO WIFE 


Due to the aggression of her husband, a wife obtained a divorce 
decree in 1900 which contained no provision for alimony or the support 
of their minor child the custody of whom was awarded to the wife. 
In 1941, upon the decease of her husband she submitted a bill for 
necessaries furnished the adult child who had always been an incom- 
petent. The court denied the wife relief holding the father was under 
no legal obligation.’ 

The English common law recognized only a moral obligation for 
the father to furnish necessaries to his minor children which could not 
be enforced except by proceeding under St. 43 Eliz. c. 2.” Despite the 
fact that a third party could not recover against the father for neces- 
saries,* a mother divorced and having custody of a child, was allowed 
to sue for the child’s support under the guise of her own necessaries.* 

A few American jurisdictions follow the English reasoning and 
absolve the father from liability even where there has been no separation 
of the parents. Such cases hold that to allow any other conclusion would 
be to deny the father the control of his own household, leaving him 
powerless to protect himself from the extravagance of his children,’ 
Although the poor laws require contribution from the parent, it has been 
held that these laws were intended only to indemnify the public against 
the maintenance of paupers and not to reimburse third persons who 
furnished goods on the father’s credit.° 

When a mother seeks to have a divorce decree modified in order to 
provide for maintenance of a child in her custody, the reasons given by 
the courts to deny relief vary. Some courts have said that the duty of 
support is correlative with the right to the custody, services, society and 


1 Brunswick v. First-Central Trust Co., Exr., 66 Ohio App. 242 (1940), Ohio Bar 
Mar. 17,1941. 

? MappeENn, Domestic Revations (1931) p. 384. 

* Mortimore v. Wright 6 M. & W. 482 (1840), Exch.; Shelton v. Springett, 11 
C. B. 452 (1851), Blackburn v. Mackey, 1 Car. & P. 1 (1823) Abbot, C. J.—The 
question deeply affects society; for if persons in trade are allowed to trust young men, and 
compel their fathers to pay them, any man who had a family might be ruined.” 

* Bazely v. Forder, L.R. 3 Q.B. 559 (1868). 

5 Gordon v. Potter, 17 Vt. 347 (1845); In re Ganey, 93 N. J. Eq. 389, 116 Atl. 
19 (1921) aff’d 94 N. J. Eq. 502, 119 Atl. 925; White v. Mann, 110 Ind. 74, 10 N.E. 
629 (1886); McConnell v. Lamontagne, 82 N.H. 423, 134 Atl. 718 (1926). 

® Freeman v. Robinson, 38 N.J.L. 383, 20 Am. Rep. 399 (1876); Kelley v. Davis, 
48 N.H. 187, 6 Am. Rep. 499 (1870). 
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earnings of the child and once this is removed, the duty ceases,’ or that 
an award of the children to the mother accomplishes a transfer of 
parental duties as well as rights." It has also been held that the failure 
of the mother to request aid in the divorce decree operates as an estoppel,” 
for the law presumes that every question involved in the suit in which the 
judgment was rendered was passed upon by the court, and that the 
claim for maintenance was decided adversely to the wife.’® 

The majority of courts in this country impose a duty on the father 
to support a minor child, the duty persisting after the divorce. The courts 
allow the decree to be modified whenever the circumstances of the case 
require it.’* The reasons for the courts’ conclusions differ. Some say 
that the obligation arises out of the parental status alone,’* while others 
recognize that it is more practical for the father to be the provider.”* 
Some hold that a “natural duty” arises from the child’s immaturity and 
inability to care for itself.** It has been said that the design of statutes 
is to prevent the child from becoming a public charge.*® Some cases are 
based on an implied contract in which the mother is considered the agent 
of the father.** There are decisions which insist that the mother has no 
right to incur expenses on the child’s behalf until the father neglects or 


7 Husband v. Husband, 67 Ind. 583, 33 Am. Rep. 107 (1879); Weeks v. Morrow, 
40 Me. 151 (1855); Iroquois Iron Co. v. Industrial Commission, 294 Ill. 106, 128 N. 
E. 289, 12 A.L.R. 924 (1920) (child abandoned parent). 

* Brown v. Smith, 19 R.I. 319, 33 Atl. 466, 30 L.R.A. 680, (1895); Fitler v. 
Fitler, 33 Pa. 50 (1859); Brow v. Brightman, 136 Mass. 187 (1883); Hall v. Green, 
87 Me. 122, 47 Am. St. Rep. 311, 32 Atl. 796 (1895). 

® Burritt v. Burritt, 29 Barb. (N.Y.) 124 (1859). 

10 Rich v. Rich, 88 Hun. 566, 34 N. Y. Supp. 854, 68 N. Y. St. Rep. 823 (1895). 

™ Keezer, Marriage and Divorce (2d ed. 1923) p. 419, 30 Onto Jur., Parent and 
Child, Sec. 48; Poland v: Poland, 63 Wash. 597, 116 Pac. 2 (1911); Duvall v. Duvall, 
215 Iowa 24, 244 N.W. 718, 83 A.L.R¢ 1242 (1932) (foster child); Cordes v. Cordes, 
8 Ohio Dec. 670, 37 Ohio Law Bull. 225 (1896); Campbell v. Campbell, 14 Ohio L. Abs. 
481 (1933) (the court saying that it had no jurisdiction to reduce amounts provided 
for in agreement but could increase the same); Hoffman v. Hoffman, 15 Ohio St. 427 
(1864); Monahan v. Monahan, 14 Ohio App. 116 (1919); Straub v. Straub, 29 Ohio 
App. 373, 163 N.E. 590 (1928); Heckert v. Heckert, 57 Ohio App. 421, 11 Ohio O. 115, 
14 N.E. (2d) 428 (1936). 

% Johnson v. Latty, 210 Fed. 961 (1912), (where remarriage of the mother did 
not release the father from a duty to support a minor child); Spain v. Spain, 177 Iowa 
249, 158 N.W. 529, L.R.A. 1917D 319, Ann. Cas. 1918E 1225 (1916); Corbett v. 
Corbett, 123 Ohio St. 76, 174 N.E. 10 (1930), aff’d 129 Ohio St. 543 (1935); Barrett 
v. Barrett, 44 Ariz. 509, 39 Pac. (2d) 621 (1934); 15 Corn. L.Q. 624 (1930). 

* Porter v. Powell, 79 Iowa 151, 44 N.W. 295, 7 L.R.A. 176, 18 Am. St. Rep. 
353 (1890); Alvey v. Hartwig, 106 Md. 254, 67 Atl. 132, 11 L.R.A. (N.S.) 678, 14 
Ann. Cas. 250 (1907). 

™ State ex rel Sherwood v. Sherwood, 13 Ohio App. 403, 32 Ohio C.A. 518 (1921). 

*® Schuman v. State, 6 Ohio N.P. 244, 9 Ohio Dec. 513 (1899). 

*® Parsons, Contracts, Vol. 1 (gth ed. 1904) p. 307; Spencer v. Spencer, 97 Minn. 
56, 105 N.W. 483, 2 L.R.A. (N.S.) 851, 14 Am. St. Rep. 695 (1906); Burgoyne v. 
Smith, 19 Ohio N.P. (N.S.) 75, 27 Ohio Dec. 56 (1916); Barrett v. Barrett, 44 Ariz. 
509, 39 Pac. (2d) 621 (1934) supra not 12. 
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refuses to make suitable provision for the child,’’ and that an express 
contract may be a requisite or at least the mother must request that the 
father furnish necessaries to the child.** Earlier Ohio cases indicate that 
a father is bound at his peril to know when his minor children need 
further provision, and lack of notice will be no defense in an action of 
neglect.”® 

There is some question whether the duty is primarily the father’s, 
The tendency toward imposing equal liability on the wife is shown by 
Ohio G. C. sec. 7997,”° cited by the court in the principal case, as well 
as in Ohio G. C. sec. 10507-8."* This thought is reiterated in Ohio G. 
C. sec. 8032 defining the rights and duties of parents separated or 
divorced.** Despite the wording in the statutes, there is much authority 
interpreting the duty as being primarily on the father.” In Pretzinger v. 
Pretzinger,”* a leading case, the court stated, “It is not the policy of the 
law to deprive children of their rights on account of the dissensions of 
their parents to which they are not parties; or to enable the father to 
convert his own misconduct into a shield against parental liability.” 


™ Hickman v. Hickman, 8 Ohio Dec. Rep. 602, 9 Ohio Law Bull. 55 (1883); 
Hackenburg v. Hackenburg, 17 Ohio C.C. (N.S.) 456, 32 Ohio C.D. 223 (1911) aff'd 
88 Ohio St. 567 (1913). 

* Christoff v. Christoff, 6 Ohio C.C. 512, 3 Ohio C.D. 562 (1892); Douglass v. 
Douglass, 22 Ohio C.C. 423, 12 Ohio C.D. 439, aff'd 45 Ohio Law Bull. 378 (1899) 
(where divorce was due to the aggression of the mother); Harker v. Wolff, 42 Ohio 
App. 540, 182 N.E. 592 (1931) (but a provision had already been set for the child’s 
support). 

Moore v. State, 18 Ohio C.C. (N.S.) 482, 24 Ohio C.D. 487 (1910); State v. 
Teal, 77 Ohio St. 77, 83 N.E. 304 (1907). 

«The husband must support himself, his wife, and his minor children out of his 
property or by his labor. If he is unable to do so, the wife must assist him as far as 
she is able.” 

"™ «The wife and husband are the joint natural guardians of their minor children 
and are equally charged with their care, nurture, welfare and education and the care 
and management of their estates. The wife and husband shall have equal powers, rights, 
and duties, and neither parent has any right paramount to the right of the other concern- 
ing the custody of the minor or the control of the services or the earnings of such 
minor, provided that if either parent, to the exclusion of the other, is maintaining and 
supporting the child, such parent shall have the paramount right to control the services 
and earnings of the child. Neither parent shall forcibly take a child from the guardian- 
ship of the parent legally entitled to the custody.” 

2 «When a husband and wife are living separate and apart from each other or are 
divorced and the question as to the care, custody, and control of the offspring of their 
marriage is brought before a court of competent jurisdiction in this state, they shall stand 
upon an equality as to the care, custody, and control of such offspring, so far as it 
relates to their being either father or mother thereof.” 

* Mapven, Domestic Rerations (1931) p. 383; Gully v. Gully, 184 S.W. 555; 
aff'd 171 Tex. 233, 231 S.W. 97, 15 A.L.R. 564 (1921); Young v. Young, 7 Ohio C.C. 
(N.S.) 419, 18 Ohio C.D. 179 (1905) (afterborn child); Porter v. Powell, supra note 13; 
Sauer v. Sauer, 69 Ohio St. 539, 70 N.E. 1130 (1903); Alvey v. Hartwig, supra note 13; 
Industrial Commission v. Drake, 103 Ohio St. 628, 134 N.E. 465 (1921); Craner v. State, 
21 Ohio L.Abs. 260 (1936); (1930) 15 Corn. L.Q., 624. 
™* 45 Ohio St. 452, 15 N.E. 471, 4 Am. St. Rep. 542 (1895). 
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Fulton v. Fulton® reached a contrary result, but may be distinguished 
on the ground that the divorce was due to the aggression of the mother. 
Quaere, whether this dictinction is based on equitable social policy? 

If the ultimate liability is on the father, how long does it continue? 
Ohio G. C. sec. 7997 refers to minor children. The termination of 
such minority is fixed by statute at twenty-one years*® and the cases do 
not modify this age limit.’ Criminal statutes** set the penalty for 
violation of the duty.** The court in the principal case might have 
afforded relief for period of the incompetent’s minority had the mother 
asked for the support money at an earlier date,*° but the statute of 
limitations had already run in the instant case. 

Does an adult child, by virtue of his incompetency, occupy a different 
status from other children past their minority? The problem must be 
clarified in order to know whether charity or the male parent will carry 
the burden. - By statute in Ohio a parent is liable for support of a child 
who is an inmate of a state institution.** In thirty jurisdictions it is pro- 
vided that, if able, the parents are liable for the support of their poor 
children who are unable to support themselves. These statutes are 
applicable to indigent adult children** and allow suit by the institution 
against the father’s estate.** California has a statute which permits an 
adult child who is unable to support himself, to maintain an action of an 
equitable nature against the parent to enforce the statutory liability.** 
The common law recognizes a father’s duty to furnish necessaries to an 
unmarried adult child who is permitted to remain in the father’s home 


* 52 Ohio St. 229, 39 N.E. 729, 49 Am. St. Rep. 720, 29 A.L.R. 679 (1895). 

* Ohio G. C. sec. 8023. 

30 Ono Jur., Parent and Child, Sec. 52; Keezer, Marriage and Divorce (2d ed. 
1923) pp- 423; Breuer v. Dowden, 207 Ky. 12, 268 S.W. 541, 42 A.L.R. 146 (1925) 
(where child subsequently became incompetent after reaching the age of majority); Van 
Doren v. Eby, Dayton 411 (Ohio, 1872); Thiessen v. Moore, 105 Ohio St. 401, 137 N.E. 
906 (1922); Blake v. Blake, 20 Ohio L.Abs. 3 (1935); Mieszkalski v. Mieszkalski, 44 
Ohio App. 152, 184 N.E. 709, 37 Ohio Law Rep. 435 (1932); 1928 Opns. Atty. Gen. 
2282. 

* Ohio G.C. sec. 1639-46; Ohio G.C. sec. 13008; Ohio G.C. sec. 12431; Ohio 
G.C. sec. 12790. 

* Schuman v. State, supra note 15; State v. Sanner, 81 Ohio St. 393, 90 N.E. 1007, 
26 L.R.A. (N.S.) 1093 (1910); State v. Stouffer, 65 Ohio St. 47, 60 N.E. 985 (1901); 
Elem v. State, 5 Ohio App. 12, 24 Ohio C.C. (N.S.) 296, 26 Ohio C.D. 376 (1915); 
Josh v. Josh, 120 Ohio St. 151, 165 N.E. 717 (1929). 

* Burgoyne v. Smith, supra note 16. 

™ Ohio G.C. sec. 1815-9. 

* Vernier, AMERICAN Famity Laws (1936) vol. 4, pp. 56. 

"In re Weiss, 26 Pa. Dist. R. 143, 45 Pa. Co. Ct. 214 (1917); In re Harnish’s 
Estate, 268 Pa. 128, 110 Atl. 760 (1920); In re Boles’s Estate, 316 Pa. 179, 173 Atl. 
664 (1934); but see In re Roberts’ Estate, 30 Pa. Ct. 383 (1904) (recovery allowed 
from mother’s estate). Also 1935 Atty. Gen. Opns. 4558, and 1936 Atty. Gen. Opns. 
5350 (when in reference to detention hospitals the state must pay the whole expense). 
™ Paxton v. Paxton, 150 Cal. 667, 89 Pac. 1083 (1907). 
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if the child is so weak mentally or physically as to be unable to support 
himself.*° The reason for continuing liability in such a case is probably 
based on the theory that since the father voluntarily assumed control and 
custody of the child, he is also obligated to furnish support. Thus when 
the child is removed from the father’s home (by separation or divorce 
of the parents), the father’s duty ceases unless the courts can base the 
responsibility on the fact of parentage alone, or upon the ground that 
the father can best bear the expense. If the age of majority were set 
not by rule of thumb but as a measure of dependency, the incompetent, 
as a needy dependent, would still be owed a means of support. The 
courts have been hesitant to accept this latter reasoning. Jn re Van Den- 
burgh*®® the court imposed liability on the father to pay the funeral 
expenses of an incompetent child over twenty-one who was not living 
in the father’s home. The decision, however, was based on ‘agency 
doctrines since the father had authorized the mother to employ the 
undertaker. 

Possible deviations from precedent would be to determine the age of 
majority as one of dependency, and then to allow the mother reimburse- 
ment according to quasi-contract doctrines. Inasmuch as parents have 
a legal obligation to support an adult child in a state institution, and with 
the added factor that a father is primarily liable, the same duty could be 
said to persist when the child is maintained in a private home. The court 
in the principal case follows the great weight of authority but expresses 
its reluctance in laying down an apparently harsh rule because of the 
necessity of following existing statutory law. 


H. G. 


20 R.C.L. 586; 20 Onto Jur., Parent and Child, supra note 27; see Breuer v. 
Dowden, supra note 27 in which the court, speaking in dictum, said that if the child 
had been ill when he became of age, the father might have been liable; Rowell v. Town 
of Vershire, 62 Vt. 405, 19 At. 990, 8 L.R.A. 708 (1890); 1928 Opns. Atty. Gen. 2282, 
supra note 27 (administrative officers were instructed to use their own discretion as to 
supporting out of charity a blind young man whose father was able to support him); 
Blake v. Blake, supra note 27 (no modification of a former decree for alimony was 
permitted where an adult child was in an institution for the feebleminded); Cromwell 
v. Benjamin, 41 Barb. (N.Y.) 558 (1863); Gilmanton v. Sanbornton, 56 N.H. 336 
(1876); Crain v. Mallone, 130 Ky. 125, 113 S.W. 67, 22 L.R.A. (N.S.) 1165, 132 Am. 
St. Rep. 355 (1908); Becker v. Industrial Commission, 137 Ohio St. 139, 17 Ohio O. 478, 
28 N.E. (2d) 361 (1940). 

* 164 N. Y. Supp. 966, 178 App. Div. 237 (1917). 
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EVIDENCE 


Tue Jupiciat Notice or Foreicn Law Act 


In 1936 the National Conference of Commissioners on Uniform 
State Laws adopted The Judicial Notice of Foreign Law Act,’ the 
purpose of which was to standardize and simplify the proof of laws of 
foreign states.” The Ohio General Assembly passed a modified version 
of the Uniform Judicial Notice of Foreign Law Act, effective Septem- 


ber 7, 1939. 

Ohio G.C. Section 12102-31 reads as follows: 

“Every court of this state shall take judicial notice of the statutes of 
every state, territory and other jurisdiction of the United States.”** The 
provision for the judicial notice of the common law of other states was 
omitted from the Ohio statute. One may presume that this omission 
spells the doom of the common law of other states in so far as judicial 
notice by the Ohio courts is concerned. However, it does not necessarily 
follow that cases of sister states construing their own statutes are also 
not to be judicially noticed by Ohio courts. 

The distinction between common law and decisions based on statutes 
may not appear very clear, but such a distinction does exist, as is well 
supported by authorities.* Common law has been frequently defined as 
including “those principles, usages and rules of action applicable to the 
government and security of persons and property, which do not rest 
for their authority on any express and positive declaration of the will of 


*The Uniform Judicial Notice of Foreign Law Act provides as follows: 

I. Every court of this state shall take judicial notice of the common law and statutes of 
every state, territory and other jurisdiction of the United States. 

II. The court may inform itself of such laws in such manner as it may deem proper, and 
the court may call upon counsel to aid it in obtaining such information. 

III. The determination of such laws shall be made by the court and not by the jury, 
and shall be reviewable. 

IV. Any party may also present to the trial court any admissible evidence of such laws, 
but, to enable a party to offer evidence of the law of another jurisdiction or to ask that 
judicial notice be taken thereof, reasonable notice shall be given to the adverse parties 
either in the pleadings or otherwise. 

V. The law of a jurisdiction other than those referred to in section 1, shall be an issue for 
the court, but shall not be subject to the foregoing provisions concerning judicial notice. 
VI. This act shall be so interpreted and construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. 

VII. This act may be cited as the Uniform Judicial Notice of Foreign Law Act. 

? The American Bar Association Committee on Improvement of the Law of Evi- 
dence in 1937-38, with only one dissenting vote, recommended that this act be enacted 
by all legislatures. The Ohio State Bar Association recommended the enactment of this 
uniform law to the Ohio General Assembly. 

** The remainder of the act follows the Uniform Judicial Notice of Foreign Law 
Act. 

*11 Amer. Jur. 153-169; 8 Worvs ann Purases (Perm. Ed. 1940) 84-93; 15 
C.J.S. 611. 




















































452 
the legislature.”* Bouvier’s Law Dictionary,’ in defining common law, 
states that there is a difference between common law and decisions of 
courts based on statutes, and that the latter cannot be considered as 
common law. ; 

Assuming then that decisions based on statutes are not common law, 
would courts under a statute like section 12102-31 interpret such pro- 
vision as giving them the authority to take judicial notice of decisions 
courts of sister states construing their own statutes? Justice Story, in 
Swift v. Tyson,’ in interpreting section 34 of the Judiciary Act of 1789, 
ch. 20,’ laid down the rule that although the federal courts would be be 
bound to follow the common law of the state, still they would follow the 
state statutes. The word “statutes” was defined by the court as including 
“the positive statutes of the states and the construction thereof—adopted 
by the local tribunals...” This definition as given by Justice Story has 
been followed by a long line of cases.* The Ohio courts to date have 
not defined the word “statutes” as used in section 12102-31. That 
being so, besides considering the numerous United States Supreme Court 
decisions and other citations distinguishing between common law and 
decisions based on statutes, the Ohio courts in construing this act will 
have to look to the intent of the legislature in passing it. In doing so 
it is strongly urged that the courts interpret the intent of the legislature 
in such a manner as to give some beneficial effect to section 12102-31, 
denuded by the omission of common law. 

In determining this intent, some consideration might be given to 
the fact that before the enactment of section 12102-31 statutes of 
another state purporting to be published by its authority were under 
section 11498 allowed to be received by the courts of this state as pre- 
sumptive evidence of such law.’ It was even then a simple procedure 
to have these foreign statutes received, requiring little time and effort 
on the part of the attorney; and as far as facilitating the admittance and 
recognition of foreign statutes is concerned, there was little need for 
change in the statute.*° The General Assembly in following the rec- 
ommendations of the American and the Ohio Bar Associations clearly 
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“8 Worps anp Purasrs (Perm. Ed. 1940) 84, citing State of Kansas v. State of 
Colorado, 206 U.S. 46, 51 L.Ed. 946, 25 Sup. Ct. 655 (1906). 

5 y Bouvier’s Law Dictionary (3rd Rev.) 565. Bouvier says, “However artificial 
this distinction may appear, it is nevertheless of the utmost importance and bears con- 
tinually the most wholesome results.” 

®41 U.S. 1, 10 L.Ed. (1842). 

728 U.S.C.A. sec. 725. 

® Lane v. Vick, 44 U.S. 586, 34 L.Ed. 500, 10 Sup. Ct. 850 (1889); Townsend v. 
Todd, 91 U.S. 453, 23 L.Ed. 413 (1875); Bucher v. Chesshire Railroad Co., 125 U.S. 
555, 31 L.Ed. 795, 8 Sup. Ct. 974 (1888). 

*17 O. Jur. sec. 523. 

See note 20 Ohio Op. 41, Ohio L.R. Mar. 31, 1941. 

















NOTES AND COMMENTS 453 


intended to release many of the cumbersome, technical procedural steps 
in pleading the law of -another state. Surely the legislature did not 
enact a law which does not cure any defect in existing laws. This belief 
is greatly strengthened by section 12102-36 which states: “This act 
shall be so interpreted and construed as to effectuate its general pur- 
pose to make uniform the law of those states which enact it.” It may 
be argued that by this the legislature evidenced its intent that section 
12102-31 should be interpreted as including more than just statutes 
per se in order “to make uniform the law of those states which enact 
it.” Furthermore the legislature in section 12102-33 said that “the 
determination of such laws shall be made by the court...” Again we 
may argue that the term “laws” refers back to section 12102-31 and 
one might reasonably assume that the legislature meant something more 
than just statutes alone, for Jaws is a broad term and can easily be 
construed as including decisions based on statutes as well as statutes 
per se." 

It may also be argued that statutes per se are barren and not suf- 
ficiently informative, for it is the interpretation of these statutes by the 
courts that give them their real worth and applicability. One does not 
think of statutes without at the same time attempting to find the court’s 
interpretation of them. According to the United States Supreme Court** 
statutes and decisions based on them are almost as one, and it would 
seem unlikely that the Ohio legislature meant it to be considered as 
otherwise. 

These arguments weigh heavily in favor of a liberal construction of 
“statutes” as used in section 12102-31 so as to include decisions con- 
struing statutes as well statutes per se. The future adaptibility of this 
section so that it will facilitate the invocation of judicial notice laws of a 
sister state at least in so far as decisions based on statutes are concerned, 
rests within the discretion of the courts. They have the power to inter- 
pret this section so strictly and narrowly as to render it valueless, or by 
interpreting statutes to include cases construing statutes, they may 
promote the purpose and intent of the Uniform Judicial Notice of For- 
eign Law Act, in giving some measure of uniformity in the recognition 
of the laws of the states by their sister states. 


L. G. 
%2 Bouvier Law Dictionary 1876; 24 Worps anv Purases (Perm. Ed. 1940) 


316, 317. 
* Swift v. Tyson, 41 U.S. 1, 10 L.Ed. 865 (1842). 
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LABOR LAW 


THe Present ConsTiIruTIONAL STATUS OF THE Law oF 
PICKETING 


Picketing has recently been considered in a new light by the United 
States Supreme Court, with the result that the law in this regard has 
been altered considerably. On February 10, 1941 the highest court 
of the nation handed down two decisions which changed the law of pick- 
eting to a great extent. In Milk Wagon Drivers Union, Etc. v. Mea- 
dowmoor Dairies,’ the court, speaking through Mr. Justice Frankfurter 
enjoined a labor union and its members from peacefully picketing and 
influencing customers not to buy from the independently owned trade 
outlets of a dairy. The union was opposed to the system of distribution 
of milk used by the dairy because it did not require the employment of 
members of the union. The court said that the guarantee of free speech 
would be of no avail to the defendant union in regard to future peaceful 
picketing, because prior picketing, “was set in a background of violence 
...” and because the “. . . momentum of fear generated by past violence 
would survive even though future picketing might be wholly peaceful.” 
States can “, . . base protection against future coercion on an inference of 
the continuing threat of past misconduct.””* 

In the case of American Federation of Labor v. Swing’ the Supreme 
Court, in another opinion by Mr. Justice Frankfurter, ruled that a state 
could not, through a common law ruling, require as a prerequisite to 
lawful picketing, the relation of employee-employer. This, the court 
said was an unwarranted interference with freedom of communication, 
which is guaranteed by the Constitution in the first and fourteenth 
amendments. 

Since the rulings of both of these cases are ultimately based on Fed- 


1311 U.S.—, 61 Sup. Ct. 552, 85 L.Ed. 497, 7 L.R.R. 636 (1941). , 
furter, refused to set aside an injunction of the Illinois court’ which 


? Meadowmoor Dairies v. Milk Wagon Drivers Union Etc., 371 Ill. 377, 21 N.E. 
(2d) 308 (1939). 

* 85 L.Ed. 500, 61 Sup. Ct. 555 (1941). 

“Note 3, supra. The court cites but one case to substantiate its holding: Cf. Ethyl 
Gasoline Corp. v. United States, 309 U.S. 436, 60 Sup Ct. 618, 84 L.Ed. 852 (1940). In 
that case illegal control over gasoline jobbers had been maintained by the patentee of a 
tetraethyl lead fluid, by the use of a licensing system whereby refiners who were also 
licensed by the patentee, were prohibited from selling to unlicensed jobbers. The court 
said that this monopolistic practice could be suppressed by the state, and that the whole 
licensing device might be restrained even though there was a possibility that the system 
could be used for some lawful purposes. The reason given was that the state was bound 
to take such reasonable measures as would preclude the revival of the former illegal 
methods, 

® 311 U.S.—, 61 Sup. Ct. 568, 85 L.Ed. 513, 7 L.R.R. 643 (1941). 
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eral constitutional questions, the state courts will necessarily have to follow 
these two decisions.° 

The opinion in the Swing case is sufficiently convincing and broadly 
stated so that it is safe to draw the conclusion that if picketing is merely 
“peaceful persuasion” disentangled from violence and free from “picket- 
ing en masse” or otherwise conducted so as to occasion “minimum 
aggravated danger” it cannot be enjoined, regardless of what the 
common law rule or statute had been in the various states before this 
time. 

The Ohio rule which would not legalize picketing unless directly 
connected with a trade dispute is found in La France Electrical Con- 
struction and Supply Co. v. 1.B.E.W.’ The court in that case held that 
a trade dispute existed when employees were striking for reemployment 
under conditions which were different from those exacted by the em- 
ployer. This rule had been recently expanded somewhat by an opinion 
of the Court of Appeals of Fairfield County.* That tribunal held that 
picketing was permissible in order to compel a store to observe closing 
hours established by the Grocery Clerks’ Union and observed by all 
other stores in the locality. The court said that such altercation consti- 
tuted a valid trade dispute, even though the owners of the store were the 
sole workers in the business. These Ohio principles are not now of great 
importance, since it will no longer be necessary for the Ohio courts 
to follow them, in view of the United States Supreme Court’s new 
attitude.” The Meadowmoor case takes away much of the liberal effect 
which the Swing case might have had in the future. Mr. Justice Frank- 
furter declares, “. . . the right of free speech in the future cannot be 
forfeited because of disconnected acts of past violence. Nor may a state 
enjoin peaceful picketing merely because it may provoke violence in 
others.”*° However, if the state court finds as a fact that the picketing 
was enmeshed with violence, and that because the violence cannot be 
disassociated from the picketing, the picketing still has a coercive effect, 
then the court can enjoin all future picketing. The state may protect 
its citizens and corporations from future coercion, and it may use as a 
basis of this coercion, the possibility that an inference will be drawn from 
the past misconduct, by persons formally coerced, that the violence will 
continue in the future.”* 


* United States v. Reynolds, 225 U.S. 133, 59 L.Ed. 162, 35 Sup. Ct. 86 (1914); 
Smith v. Panson, 1 Ohio 236, 13 Am. Dec. 608 (1821). 
7 108 Ohio St. 61, 140 N.E. 899 (1923). 
® Evans v. Retail Clerks Union, 66 Ohio App. 158, 32 N.E. (2d) 51 (1941). 
* Note 6, supra. 
85 L.Ed. 501, 61 Sup. Ct. 556 (1941). 
™ Note 1, supra. 
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It is interesting to note in this regard, however, that the Illinois 
Supreme Court did not justify the injunction solely on the ground of 
future coercion. In fact, a very small portion of that court’s lengthy 
decision was devoted to a discussion of this point. Instead, the Illinois 
court used as reasons for sustaining the lower court’s action the old idea 
of “No trade dispute,” plus the thought that the right of free speech 
cannot be relied upon to the exclusion of the right to engage in business 
and to acquire and protect property—both rights having been declared 
inherent in the constitution.*” 

The United States Supreme Court refused to review the facts found 
by this Illinois court, and claimed that the duty of the former tribunal 
was merely to pass on the question of whether the state had the power 
to issue such an injunction. The findings of fact must be accepted by the 
United States Supreme Court gince it will review the law on appeal." 

This conclusion, coupled with the holding of the court in regard to 
future coercion, would seem to indicate that if the court applied the 
doctrine of the Meadowmoor case narrowly, it would not be too serious a 
limitation on peaceful picketing. The inference could very well be that 
before the Supreme Court would sustain an injunction against peaceful 
picketing (guaranteed by the constitution under the Swémg case) it 
would require a finding of fact by the state court that future peaceful 
picketing would have a coercive and intimidating effect because of former 
violence closely related to former picketing. 

However, on February 10, 1941—the same day that the United 
States Supreme Court decided the Meadowmoor case—it denied certi- 
orari in the Ohio case of Crosby v. Rath.“* The Ohio Supreme had 
sustained a lower court injunction on the ground that there was no 
trade dispute as defined in the La France Case,** but the Swing case 
decided one day before, erased this requirement from the law. So it 
seems that the highest tribunal of the land should have allowed the 
appeal. In the findings of the various Ohio Courts that heard the case, 
facts of violence appear along with the picketing. There are no findings, 
however, that this violence would tend to be coercive in the future, nor 
is it shown that if peaceful picketing were allowed, the fear of violence 
would be prevalent. The logical conclusion is that any injunction 
against future peaceful picketing will be sustained if violence occured 


™ Note 2, supra. 

8 Note 10, supra. 

™ Rath v. Crosby, 61 S. Ct. 618, 85 L.Ed. 554 (1941); Crosby v. Rath, 136 Ohio 
St. 352, 25 N.E. (2d) 934 (1940). See note, “Limitations on th eDefinition on a Trade 
Dispute.”—Picketing as an Exercise of Free Speech, 6 Onto St. L. J. 334. 
* Note 7, supra. 
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before the injunction issued. So it seems that the United States Supreme 
Court does not narrowly interpret its decision in the Meadowmoor case. 

While the standard of how much violence is necessary should be that 
set out in the Meadowmoor case—namely, was it coercive— the fact 
that the court refused to hear the Crosby case would seem to indicate 
that there is no standard at all. The mere finding of violence associated 
with the picketing is evidently enough to justify the issuance of an injunc- 
tion to stop all further picketing. 

Mr. Justice Frankfurter blandly told the defendant in the Meadow- 
moor case that it might ask the Illinois court to modify or vacate the 
mjunction when the violence no longer had any intimidating effect.*® 
This is some concession to the union in that case, but what about the 
union in the Crosby case? There had been no findings that future 
peaceful picketing would be coercive. Can the defendant go to court 
and demand that the injunction be vacated on the ground that there 
never was such a finding? This question is left unanswered by the 
decisions thus far. R.C.C. 


PLEADING AND PROCEDURE 


AppEat—NortTIcE oF APPEAL—SUFFICIENCY AND AMEND- 
MENT OF NOTICE 


In an action in equity a decree was entered January 3, 1940. A 
motion for new trial, filed the same day, was overruled February 9, the 
entry fixing the amount of bond to be furnished by plaintiff-appellant 
upon appeal on questions of law and fact. Within twenty days there- 
after plaintiff-appellant gave “notice of her intention to Appeal to the 
Court of Appeals from a final order made in the Court of Common 
Pleas in the above entitled cause on the 9th day of February, 1940... .” 
The Court of Appeals on its own motion dismissed the appeal because 
the notice of appeal was defective in that it specified the order over- 
ruling the motion for new trial, which is not a final order, instead of 
the prior appealable decree. An application for rehearing and a motion 
for leave to amend the notice were denied on the ground that the 
Court of Appeals has no authority to permit such amendment. This 
decision was reaffirmed on a second application for rehearing. From 
an entry dismissing the appeal and denying the application for rehear- 
ing and for leave to amend, a motion to certify was granted. Held, 
(By the Court) that, since the court of appeals has power to make 


*8> L.Ed. 566, 61 Sup. Ct. 510 (1941). 
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such amendment under Ohio Gen. Code, Sec. 12223-5, it was error 
to refuse the amendment and dismiss the appeal. Judgment reversed 
and cause remanded. Mosey v. Hiestand, 138 Ohio St. 249, 34 N.E. 
(2d) 210 (1941). 

Since “no step required to be taken subsequent to” the filing of a 
“written notice of appeal . . . with the lower court, tribunal, officer 
or commission,” when the “appeal shall be deemed perfected,” “shall 
be deemed to be jurisdictional,” a notice of appeal which has been 
carefully drawn up is the condition precedent for the appellant to have 
his case heard on the merits in the court of appeals.* 

“The notice of appeal shall designate the order, judgment, or decree 
appealed from and whether the appeal shall be on questions of law or 
questions of law and fact. In said notice the party appealing shall be 
designated the appellant, and the adverse party, the appellee, and the 
style of the case shall be the same as in the court of origin. The failure 
to designate the type of hearing upon appeal shall not be jurisdictional 
and the notice of appeal may be amended by the appellate court in the 
furtherance of justice for good cause shown.’” 

The Rules of the Supreme Court of Ohio have added requirements 
to those of Ohio Gen. Code, Sec. 12223-5 “in all appeals to this Court.” 

Aside from the admitted purpose of the New Appellate Procedure 
Act,* of which these sections are a part, “to minimize procedural dif- 
ficulties and thereby facilitate the presentation of far more important 
questions to courts of review,” Ohio Gen. Code, Sec. 10214 enjoins 
the court that the “provisions of part third and all proceedings under 
it, [the Remedial Part, including procedure on appeal] shall be liberally 
construed, in order to promote its object, and assist the parties in obtain- 


* Ohio Gen. Code, Sec, 12223-4. 

2 Ohio Gen. Code, Sec. 12223-5. Cf. Reibold v. Evans, 65 Ohio App. 123, 29 N.E. 
(2d) 369 (1940) (appeal on both law and law and fact), 

* Rules of the Supreme Court of Ohio (1940) Rule II, Sec. 1. (A) “the appellant 
shall, . . ., state in his notice of appeal, filed in the Court of Appeals, whether the appeal 
is taken to this Court: 

(a) in a case involving a constitutional question, 
(b) in a case originating in the Court of Appeals, 
(c) on condition that a motion to certify be allowed by this Court, 
(d) in a felony case on condition that leave to appeal be granted by this 
Court, or 
(e) in a misdemeanor case on condition that a motion to certify be allowed 
by this Court. 
If the appellant claims a constitutional question and also intends to file a motion to 
certify or motion for leave he shall mention both in his notice of appeal.” 

“116 Ohio Laws 104 (1935), Ohio Gen. Code, Sec. 12223-1 to 12223-49. 

® See Cullen v. Schmit, 137 Ohio St. 479, 482, 30 N.E. (2d) 994, 996 (1940); cf. 
Couk v. The Ocean Accident & Guarantee Corp. Ltd., 138 Ohio St. 110, 115, 33 N.E. 
(2d) 9, 12 (1941). “The legislative purpose throughout the act was obviously to liberalize 
procedure upon appeals and to prevent technicalities from being fatal to substantive rights.” 
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ing justice. The rule of the common law, that statutes in derogation 
thereof must be strictly construed has no application to such part,” .. .””” 
(italics supplied.) Unfortunately many of the courts of appeals have 
taken a strict view of the requirements of the notice of appeal and of 
their authority and discretion to permit amendment thereof. 
Sufficiency of Notice of Appeal, At the outset of operation under 
the Act a notice of appeal on questions of law and fact was held insuf- 
ficient to perfect an appeal on questions of law alone.’ in spite of 
Sec. 12223-5 reading that the “failure to designate the type of hearing 
upon appeal shall not be jurisdictional.” But the Supreme Court held 
that such notice fulfills the jurisdictional requirement and that an appeal 
on questions of law and fact, where an appeal on questions of law only 
can be perfected and where no bond is filed under Ohio Gen. Code, 
Sec. 12223-6, will stand under Ohio Gen. Code, Sec. 12223-22,° for 
appeal on questions of law alone.’ A notice of appeal on questions of 
law is not sufficient to perfect an appeal on questions of law and fact, 
for Ohio Gen. Code, Sec. 12223-6 reads that “no appeal shall be 
effective as an appeal upon questions of law and fact . . . unless... 
bond be filed at the time the notice of appeal is required to be filed.”*° 
This rule would seem to apply even though the action is appealable on 
questions of law and fact and a bond is properly filed." The courts 
of appeal are not in accord as to whether a notice of appeal not directed 
by date to any judgment or final order meets the statutory require- 


® Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 110, 33 N.E. 
(2d) 9 (1941). 

*Sommers v. DeRan, 53 Ohio App. 87, 4 N.E. (2d) 267 (1936); In re Estate of 
Arrasmith, 54 Ohio App. 391; 7 N.E. (2d) 826 (1936); Hall v. Hall, §5 Ohio App. 67, 
8 N.E. (2d) 582 (1936); Phillips v. Industrial Commission, 57 Ohio App. 10, 11 N.E. 
(2d) 265 (1936); Stevely v. Stoll, “57 Ohio App. 401, 14 N.E. (2d) 419 (1937); 
State v. Rickman, 23 Ohio L. Abs. 207 (1936); Linton v. Williams, 23 Ohio L. Abs. 
340 (1936); cf. Holmes v. Prudential Insurance Co., 30 Ohio L. Abs. 358 (1939). 

* Ohio Gen. Code, Sec. 12223-22. “(2) Whenever an appeal on questions of law 
and fact is taken in a case in which it is determined by the appellate court that the 
appellant is not permitted to retry the facts, the appeal shall not be dismissed, but it shall 
stand for hearing on appeal on questions of law.” Cf. Ohio Gen. Code, Sec. 11564. 

® Loos v. The Wheeling & Lake Erie Ry. Co., 134 Ohio St. 321; 16 N.E. (2d) 
467 (1938); Bennett v. Bennett, 134 Ohio St. 330; 16 N.E. (2d) 474 (1938); Bettman 
v. Northern Insurance Co., 134 Ohio St. 341, 16 N.E. (2d) 472 (1938); Kirk v. 
Birkenbach, 22 Ohio L. Abs. 569 (1937); Sackett v. McClure, 29 Ohio L. Abs. 560 
(1939); Krause v. Henry, 30 Ohio L. Abs. 386 (1939). But cf. Cramer v. Cramer, 
63 Ohio App. 358, 26 N.E. (2d) 785 (1938). See Stevens, Observations on the Appellate 
Procedure Act (1939) 12 Ohio Bar 491, 492-494. 

* Cf. Stevely v. Stoll, 57 Ohio App. 401; 14 N.E. (2d) 419 (1937); Laufer v. 
City of Cincinnati, 57 Ohio App. 447, 14 N.E. (2d) 1023 (1937); Luchtenberg v. 
Cooper Investment Co., 23 Ohio L. Abs. 389 (1936); see fn. 7, supra. 

“Cf. The Jacques Co. v. Squire, 135 Ohio St. 599; 21 N.E. (2d) 989 (1939) 
(power to amend, but whether discretion abused in refusal not decided because no bill of 
exceptions); Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 110, 
115, 33 N.E. (2d) 9, 12 (1941). 
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ments,’ even though Ohio Gen. Code, Sec, 12223-5 does not require 
that the date of entry of such “order, judgment, or decree appealed 
from” be specified in such notice.** But the Supreme Court has held 
that a notice—“defendants hereby give notice of appeal”—is not 
defective where it is incorporated in the journal entry overruling a 
motion for new trial.** The courts of appeal, however, are in agree- 
ment that a notice specifying the date of the entry overruling a motion 
for new trial as the entry from which appeal is taken, is defective 
because it specifically mentions an order which is not a final order and 
hence not appealable,*® even where such notice further includes “such 
other matters as are appealable in this cause.** The Supreme Court 
in this situation would probably likewise hold that such notice is 
insufficient.** 

Amendment of Notice of Appeal. But dismissing the appeal does 
not follow from holding a notice of appeal defective, since a reviewing 
court has authority to permit an amendment to a defective notice by 
virtue of Ohio Gen. Code, Sec. 12223-5.—““The failure to designate 
the type of hearing upon an appeal shall not be jurisdictional and the 
notice of appeal may be amended by the appellate court in the furtherance 
of justice for good cause shown.” The provision giving power to amend 
connected in the same sentence with the provision on designating the type 
of hearing upon appeal prima facie leads to the conclusion that authority 
exists to amend only where there is a “failure to designate the type 
of hearing upon appeal.”** But such interpretation defeats justice 
and does not carry out the legislative intent, especially when the 
Supreme Court has held that the change of an appeal on questions 

1 Compare State v. Rickman, 23 Ohio L. Abs. 207 (1936); Kline v. Green, 25 
Ohio L. Abs. 240 (1937), with Routzahn v. Routzahn, 26 Ohio L. Abs. 667 (1938); 
State v. Griffith, 27 Ohio L, Abs. 54 (1938). Cf. Bellman v. Dayton & Xenia Ry Co., 22 
Ohio L. Abs. 133 (1936) (petition in error held not sufficient because filed in wrong 
court). 

 Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 110, 33 N.E. 
(2d) 9 (1941). 

™ Capital Loan & Savings Co. v. Biery, 134 Ohio St. 333, 16 N.E. (2d) 450 (1938). 

%* Williams v. Braun, 65 Ohio App. 451, 30 N.E. (2d) 363 (1940); Mahaffey v. 
Stine, 28 Ohio L. Abs. 361 (1938); Anderson v. Local Union, No. 413, 29 Ohio L. Abs. 
364 (1939); Hauck v. Hauck, 29 Ohio L. Abs. 575 (1939); Covington Building & Loan 
Ass’n. v. Yost, 31 Ohio L. Abs. 672 (1940); Davish v. Arn, 32 Ohio L. Abs. 646 (1940); 
cf. Cultice v. DeMaro Realty Co., 29 Ohio L. Abs. 566 (1939). 

% Unkle v. Unkle, 66 Ohio App. 364, 34 N.E. (2d) 71 (1940). To hold other- 
wise “would require a reviewing court to examine every record, page by page and from 
end to end, searching for final judgments which the appellant’s counsel, either because they 
do not exist or through lack of legal ability or lack of interest in his case, could not or 
would not discover.” 

7 Mosey v. Hiestand, 138 Ohio St. 249, 34 N.E. (2d) 210 (1941) (error to 
refuse amendment shows amendment needed). 


18 See fn. 15, supra. Contra: Couk v. The Ocean Accident & Guarantee Corp., Ltd., 
138 Ohio St. 110, 33 N.E. (2d) 9 (1941). 
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of law and fact to questions of law only is mandatory and no amend- 
ment is necessary.’® Such construction would make the authority to 
amend meaningless, except in the law-to-law-and-fact case, if no such 
power exists in other situations, as the courts of appeals have been 
holding. But since August 10, 1938, the Supreme Court has indicated 
a broader view as to the amendment power of the court of appeals in 
this field—‘“where, for some technical reason, the appeal would be 
defective. In such case the reviewing court would have discretion to 
permit an amendment for good cause shown.”*° 

Finally the Supreme Court in Couk v. The Ocean Accident & 
Guarantee Corp., Ltd.,” held that, where the notice of appeal desig- 
nated as the date of entry of the judgment from which the appeal was 
taken one day before its actual entry, the court of appeals under Sec. 
12223-5 has power to permit amendment of the notice to correct such 
error. With authority settled, the question of the scope of discretion 
of the court to allow amendment “in the furtherance of justice for 
good cause shown” still remained, Whether the Supreme Court would 
reverse a refusal to allow an amendment was not decided, because in 
the Couk case the Court merely affirmed the action of the Court of 
Appeals permitting an amendment. Although the Couk case was certi- 
fied as being in conflict with Cultice v. DeMaro Realty Co.,”* which did 
refuse the amendment, the certified case being affirmed, Bettman, J. 
expressly distinguished the cases where “a notice of appeal referring, 
by date or otherwise, to an order which was not a final order” had 
been heretofore held neither sufficient nor amendable.” Schultz v. 
Killmer,** decided along with the Mosey case, reversed on the authority 
of the Couk case a refusal to allow an amendment of a notice of appeal 
designating as the date of the judgment from which the appeal was 
taken a date when no entry had been made, long prior even to the 
jury verdict. Here the error was admittedly a clerical one, solely the 
fault of counsel for appellant. Consequently “for good cause shown” 
does not require that the mistake in the notice be excusable or unavoid- 
able. Since the notice of appeal in the Mosey case designated the entry 
overruling a motion for new trial as that order from which appeal was 
being perfected, the Supreme Court, reversing here also on the authority 

® See fn. 9, supra. 

” See Loos v. The Wheeling & Lake Erie Ry. Co., 134 Ohio St. 321, 327, 16 N.E. 
(2d) 467, 470 (1938); cf. Bennett v. Bennett, 134 Ohio St. 330, 16 N.E. (2d) 474 
(1938) (amendment “not prerequisite” to change appeal from law and fact to law); 
The Jacques Co. v. Squire, 135 Ohio St. 599, 21 N.E. (2d) 989 (1939) (Section 12223-5 
“authorizes the Court of Appeals to permit an amendment”). 

™ 138 Ohio St. 110, 33 N.E. (2d) 9 (1941). 

29 Ohio L. Abs. 566 (1939). This is the “judgment of the Court of Appeals 
Clark county ‘on questions of procedure pertaining to notice of appeal’” referred to. 


* See fn. 15, supra 
™* 138 Ohio St. 249, 34 N.E. (2d) 210 (1941). 
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of the Couk case, was not only holding that the Court of Appeals had 
abused its discretion, but was expressly overruling the line of cases 
represented by Mahaffey v. Stine.*® The standard by which to deter- 
mine whether discretion has or has not been abused in permitting or 
refusing amendment of the notice is whether the appellee has been so 
misled by a defective notice of appeal that he is “prejudiced or taken 
by surprise.” “The purpose of such a notice is to apprise the opposite 
party of the taking of an appeal.”** “If this is done beyond danger 
of reasonable misunderstanding, the purpose of the notice of appeal is 
accomplished.”*’ Any court of appeals refusing an amendment of the 
notice when such standard is satisfied is expressing the art of juris- 
prudence “in the refinements of procedural technique required,” penal- 
izing clients for mistakes of their counsel,** and making a mockery of 
justice. It would be far better for the courts of appeals not to alienate 
the public from the bench and bar by deciding, on procedural technicali- 
ties, instead of on their merits wherever possible? until after many 
miscarriages of justice the Supreme Court, finally presented with the 
question, reversing adopts the view more liberal and closer “to absolute 
justice.” The record of the Supreme Court, especially in procedural 
matters, would indicate that the courts of appeals would probably be 
much more often affirmed if they took such views.*° R. J. W. 


See fn. 15, supra. The fact that the entry overruling the motion for new trial in 
the Mosey case fixed the amount of bond for appeal on questions of law and fact should 
have rendered such entry a sufficient notice of appeal without any other notice under Capi- 
tal Loan & Savings Co. v. Biery, 134 Ohio St. 333, 16 N.E. (2d) 450 (1938). 

* See Capital Loan & Savings Co. v. Biery, 134 Ohio St. 333, 339, 16 N.E. (2d) 
450, 453 (1938) (only one judgment and one court from which and to which appeal could 
be taken). But cf. Malone v. Industrial Commission, 66 Ohio App. 505 N.E. (2d) (1941). 
The function of the assignment of error should not be incorporated into the standard by 
which to test the sufficiency and amendability of the notice of appeal. See Rules of Prac- 
tice of the Courts of Appeals of Ohio (1936) Rule VII. 

7 Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 110, 116, 
33 N.E. (2d) 9, 12 (1941) (since but one judgment appellee could not have been misled). 
This is the rule in other jurisdictions. Woods v. Kern County Mutual Building and 
Loan Association, 34 Cal. App. (2d) 468, 93 P. (2d) 837 (1939); Bedke v. Bedke, 
57 Idaho 443, 65 P. (2d) 1029 (1937); Nelson v. The City of Osawatomie, 148 Kan. 
118, 79 P. (2d) 857 (1938); Thiess v. Rapaport, 57 Nev. 434, 66 P. (2d) 1000 (1937); 
Rosenberg v. General Realty Service, Inc. 259 N.Y. 123, 181 N.E. 71 (1932); 
Obenberger v. Obenberger, 200 Wis. 318, 228 N.W. 492 (1930). Rule 73 (b) of the 
New Federal Rules of Civil Procedure providing:—“Norice oF Appeat. The notice of 
appeal shall specify the parties taking the appeal; shall designate the judgment or part 
thereof appealed from; and shall name the court to which the appeal is taken . . . ’—has 
been liberally treated by the Circuit Courts of Appeals. Cf. Crump v. Hill, 104 F. 
(2d) 36, (C.C.A sth, 1939); Martin v. Clarke, 105 F. (2d) 685 (C.C.A. 7th, 1939). 
See 3 Moore’s, Feperat Practice (1938) 3394-95. 

* See Brief for Plaintiff-Appellant, p. 18 in the Mosey case. 

* Title Guarantee and Trust Company v. Lester, 216 Cal. 372, 14 P. (2d) 297 
(1932). 

* Judgments of the courts of appeals were reversed and the causes remanded in the 
following cases:—Loos v. The Wheeling & Lake Erie Ry. Co., 134 Ohio St. 321, 16 N.E. 
(ad) 467 (1938); Bennett v. Bennett, 134 Ohio St. 330, 16 N.E. (2d) 474 (1938); 
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SURETYSHIP 


DiscHARGE OF SuRETY — RELEASE OF JUDGMENT AGAINST 
PrincipAL WitH ReEsERVATION OF RiIGHTs AGAINST 
SURETY 


Plaintiff leased real estate for ten years to defendant, who after five 
years assigned the lease to G. G assumed covenants therein to pay rent 
and not to commit waste, but plaintiff did not release defendant from 
the same obligation. At the expiration of the lease plaintiff recovered 
against defendant and G separate judgments for $2844.75 for breaches 
of the covenants. Pursuant to a contract with G that on payment of 
$2000 plaintiff would “satisfy” his judgment against G, but “was not 
[thereby] to release any legal right . . . to enforce his . . . judgment” 
against defendant, plaintiff on such payment gave a receipt for “full 
satisfaction of the judgment” against G, but “not to release any legal 
right” to enforce the judgment against defendant. The terms of such 
contract were journalized in the action against G, recording the satisfac- 
tion of the judgment. Now plaintiff brings suit to collect his judgment 
against defendant from after-acquired property. From an affirmance 
in the Court of Appeals of a judgment for plaintiff based on Ohio Gen. 
Code, Sec. 8084, a motion to certify was allowed. Held, that, since after 
assignment of a lease the lessee becomes surety to the lessor for the obliga- 
tion of the assignee assuming the covenants therein, Sections 8079-8084, 
precluding release of one joint debtor by settlement with another, are 
inapplicable; that the reservation of rights against defendant in the release 
is ineffective because, the judgment against G having been unqualifiedly 
discharged in full, the rights of the lessee-surety against the assignee- 
principal were not thereby reserved; and that the release of the obligation 
to pay the greater, liquidated amount on receipt of the lesser sum is bind- 
ing because either consideration exists therefor or, if not, such transaction 
is executed. Judgment reversed and final judgment for appellant. 





Cullen v. Schmit, 137 Ohio St. 479, 30 N.E. (2) 994 (1940); Baker v. Frazier, 137 Ohio 
St. 479, 30 N. E. (2d) 994 (1940); Mosey v. Hiestand, 138 Ohio St. 249, 34 N.E. (2d) 
210 (1941); Schultz v. Killmer, 138 Ohio St. 249, 34 N.E. (2d) 210 (1941); cf. Bett- 
man v. Northern Insurance Co., 134 Ohio St. 341, 16 N.E. (2d) 472 (1938), overruling, 
Hall v. Hall, 55 Ohio App. 67, 8 N.E. (2d) 582 (1936); The State, Ex Rel. Squire v. 
Winch, 137 Ohio St. 479, 30 N.E. (2d) 994 (1940), overruling, The First National 
Bank v. The Kittoe Boiler & Tank Co., 62 Ohio App. 411, 24 N.E. (2d) 458 (1939); 
Couk v. The Ocean Accident & Guarantee Corp., Ltd., 138 Ohio St. 110, 33 N.E. (2d) 
9 (1941), overruling, Cultice v. DeMaro Realty Co., 29 Ohio L. Abs. 566 (1939); 
In Sg laaatiniag of Stone, 138 Ohio St. 293, — N.E. (2d) — (1941) (reversing on 
merits). " 
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Weygandt, C. J. and Zimmerman, J. dissented. Gholson v. Savin, 137 
Ohio St. 551, 31 N.E. (2d) 858 (1941). 

The lessee was not discharged of his obligation under the covenants 
of the lease, no agreement of the lessor to accept the liability of the 
assignee in place of that of the lessee existing.’ But by assuming the 
covenants the assignee came under the same obligation as that of the 
lessee to the lessor, who was thereby made the beneficiary of a third 
party beneficiary contract,” if manifesting acceptance thereof.* Although 
thereby the lessee and assignee were both primarily liable to the lessor, 
since the whole benefit of the contract was taken by the assignee, the 
lessee becomes surety for him.* 

But to affect the lessor-creditor with this change of relationship 
modifies his rights because to have the primary and original obligation of 
two principal debtors is very different from having the primary obliga- 
tion of one as principal debtor and of another only as surety therefor. 
Consequently Ohio Courts have held that in the assumption-of-mortgage- 
by-assignee cases the liability of the first promisor-mortgagor still remains 
an original and principal obligation with respect to the creditor- 
mortgagee.” 

But the present case is not one of non-consensual suretyship, although 
the surety relationship was created after the lessee was already bound 


‘Taylor v. DeBus, 31 Ohio St. 468 (1877); Poe v. Dixon, 60 Ohio St. 124, 54 
N.E. 86 (1899); see ResraTEMENT, ConTrActs (1932) Secs. 427, 428 (requirements of 
novation) and On1o ANNoT. (1933) Secs. 427, 428. 

* Emmitt v. Brophy, 42 Ohio St. 82 (1884). 

* The Community Discount & Mortgage Co. v. Joseph, 117 Ohio St. 127, 157 N.E. 
380 (1927); Motz v. Root, 53 Ohio App. 375, 4 N.E. (2d) 990 (1934); cf. Harmony 
Lodge v. White, 30 Ohio St. 569 (1876). 

“ Sutliff v. Atwood, 15 Ohio St. 186 (1864); McHenry v. Carson, 41 Ohio St. 212 
(1884); Poe v. Dixon, 60 Ohio St. 124, 54 N.E. 86 (1899) (mortgage); The Columbus 
Gas & Fuel Co. v. The Knox County Oil & Gas Co., 91 Ohio St. 35, 109 N.E. 529 (1914); 
Walser v. Farmers Trust Co., 126 Ohio St. 367, 185 N.E. §35 (1933) (mortgage). 

5 Teeters v. Lamborn, 43 Ohio St. 144, 1 N.E. 513 (1885); Denison University v. 
Manning, 65 Ohio St. 138, 61 N.E. 706 (1901) (otherwise novation exists); Cone v. 
Rees, 11 Ohio C.C. 632 (1896) (not shown creditor knew of suretyship relation); The 
Northwestern Mutual Life Ins. Co. v. Menke, 45 Ohio App. 122, 186 N.E. 745 (1932); 
Torrey v. Stevenson, 2 Ohio N.P. (N.S.) 445 (1904); cf. Richards v. The Market 
Exchange Bank Company, 81 Ohio St. 348, go N.E. 1000 (1910); Washer v. Tontar, 
128 Ohio St. 111, 190 N.E. 231 (1934) (same, based on N.I.L.). But cf. Goodman v. 
Goodman, 127 Ohio St. 223, 187 N.E. 777 (1933); see 112 A.L.R. 1324, 1331-32 (Ohio 
is minority rule); Note, Suretyship Releases in The Law of Mortgages (1937) 4 U. Cut. 
L. Rev. 469; (1928) 12 Minn. L. Rev. 668; (1928) 26 Micu. L. Rev. 929; (1933) 
11 N.C.L. Rev. 96; (1935) 13 N.C.L. Rev. 3373 cf. (1933) 81 U. Pa. L.Rev. 641; 
(1936) 22 Va. L. Rev. 964; (1937) io So. Cauir. L. Rev. §10; Stevens, Extension 
Agreements in the “Subject-To” Mortgage Situation (1941) 15 U. Cin. L. Rev. 585 
see Berick, Personal Liability For Deficiency in Mortgage Foreclosures (1934) 8 U. Cin. 
L. Rev. 103, 131-134. 
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as a principal obligor to the lessor. Mere knowledge of the assignment 
of the lease or assent thereto, manifested by treating the assignee as an 
obligor, accepting rent from him, while not enough to create a full 
novation, may be enough to make the lessee’s obligation to the lessor 
now only that of surety, a limited novation.’ To the extent that the 
lessor-creditor after the assignment must treat the lessee only as surety 
for the assignee, the present case reverses the prior rule in the assump- 
tion of mortgage cases, as no difference between the two—mortgage or 
lease—in this respect appears. 

Since the relationship of principal and surety exists, at least between 
lessee and assignee, it seems immaterial whether Ohio Gen. Code, Sec- 
tions 8079-8084, so limiting the effect of a release given to one debtor 
as not to discharge other “joint debtors,” apply only to joint or joint 
and several promisors or whether these provisions apply to obligors 
between whom such suretyship relation exists. A release to one joint 
and several promisor does not discharge the several duties of the others.* 
The Court held that the statute, applying “only in cases where the 
codebtors are each liable in the same right for the payment of the whole 
obligation, and where, as a consequence, the right of contribution exists 
between them,” is inoperative here where the assignee as “principal 
debtor owes the whole debt as between himself and his surety,” the 
lessee.” But, even if Sections 8079-8084 were applicable, Section 8082 
would result in the discharge of the lessee-surety. Section 8082 provides 
that “the discharge of such partner [or joint debtor by Section 8084] 
shall be deemed a payment to the creditor equal to the proportionate 
interest of the partner [debtor] discharged . . .”, meaning, as applied to 
“other joint debtors,” “equal to the proportionate” amount of such 
obligor’s ultimate liability for the debt,"® which liability the assignee bears. 

Thus since the “proportionate interest of the ...[ debtor] discharged” 
is the whole of the obligation of the covenants, “the discharge of such . . . 
[debtor] shall be deemed’a payment to the creditor equal to” the whole 
of the obligation and nothing will be left thereof to charge the lessee- 
surety. In the reverse case a release of a surety is payment of no part of 

°See Campbell, Non-Consensual Suretyship (1935) 45 Yare L. J. 69 (when no 
understanding between two obligors as to who should bear ultimate burden). 

"See ResTATEMENT, Security (Tent. Draft No. 4, 1940) Secs. 113, comment a, 
115, comment 4; cf. Templeton v. Shakley, 107 Pa. 370 (1884) (creditor need not know 
obligor is surety to give latter suretyship defenses); American Blower Company v. Lion 
Bonding & Surety Co. 178 Iowa 1304, 160 N.W. 939 (1917) (or even of existence of 
sa REsTATEMENT, Contracts (1932) Sec. 123 (making resort to Secs, 8079-8084 
unnecessary, “except in cases and to the extent required by the law of suretyship”). 


° Cf. Slatoff v. Theurich, 123 N.J. Eq. 593, 199 Atl. 49 (1938) (in equity). 
* Cf. Walsh v. Miller, 51 Ohio St. 462, 38 N.E. 381 (1894). 
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the debt, except what is actually received in return for the release, since 
the surety has no ultimate “proportionate interest” in the obligation.” 

Although the lessor-creditor cannot obtain the benefits of Sections 
8079-8084 in enforcing his obligation against the lessee-surety, if 
release of the assignee as principal debtor on partial payment of the 
judgment is such a normal way of collecting the judgment from an 
insolvent principal debtor as to be within the contemplation of the parties 
when the suretyship obligation was assumed, such obligation of the lessee- 
surety should remain unaffected.** Should the lessee-surety have expected 
this? But release of the principal debtor before performance is due will 
insure that such performance will not be forthcoming. The loss is 
caused by the obligee’s own act, the risk of which a surety does not 
ordinarily undertake and the latter is thereby discharged.** The creditor’s 
release of real security is likewise ordinarily not within the surety’s 
expectation of the risk assumed.’* A surety is entitled to be subrogated 
to such security—the judgment of the lessor against the assignee in the 
present case—on payment of the obligation.*® This right is more valuable 
than the direct action of indemnity or reimbursement.*® 

Although the assignee-principal debtor may have been insolvent at 
the time of the release, a judgment surviving against him is a basis to 
assert a lien on his after-acquired property, the remedy sought against 
the lessee in the present case. By an effective release of the judgment 
the lessee-surety on payment is deprived of such remedy. Releasing the 
judgment then might be said not to have been contemplated as part of 
the lessee-surety’s risk. Regardless of intent of the parties, if the judg- 
ment against the principal debtor is released, the traditional rule—that the 
right of subrogation is impaired, if the surety can no longer enforce such 
judgment—discharges him to the extent of the value of such security. 
Here the reservation of rights against the lessee-surety was held not to 

“Cf. Harris v. De Paulina, 40 Ohio App. 57, 178 N.E. 225 (1931), (1932) 10 
Tenn. L. Rev. 140. After the discussion of the applicability of Secs. 8079-8084 the Court 
had no help on the other issues decided from the briefs filed. 

See Anant, HANDBOOK OF THE LAw oF SURETYSHIP AND GUARANTY (1931) 183, 
191-192; cf. Crawford v. Swearingen, 15 Ohio 265 (1846); Woolworth v. Brinker, 
11 Ohio St. 593 (1860). But cf. Anthony v. Capel, 53 Miss. 350 (1876); Banana Sales 
Corp. v. Chuchanis, 119 Ohio St. 75, 162 N.E. 274 (1928). 

Compare The Trustees v. Miller, 3 Ohio 261 (1827), with Rock v. Monarch 
Building Company, 87 Ohio St. 244, 100 N.E. 887 (1912), The United States Fidelity & 
Guaranty Co. v. The Allied Products Co., 45 Ohio App. 270, 187 N.E. 83 (1933). 

% Arant, Why Release of Security Discharges a Surety (1930) 14 Munn. L. Rev. 
725; ARANT, op. cit. supra note 12, at 219-238; Cf. Hochevar v. Maryland Casualty Co., 
114 F. (2d) 948 (C.C.A. 6th, 1940). 

* Hill v. King, 48 Ohio St. 75, 26 N.E. 988 (1891); cf. Neal v. Nash, 23 Ohio 
St. 483 (1872); Zuellig v. Hemerlie, 60 Ohio St. 27, 53 N.E. 447 (1899); City of 


Toledo v. Fidelity & Deposit Co., 46 Ohio App. 97, 187 N.E. 790 (1933). 
* Cf. Nelson v. Webster, 72 Neb. 332, 100 N.W. 411 (1904). 
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have prevented complete discharge and satisfaction of such judgment. 
Hence the release impaired the right of subrogation. Although heretofore 
harmonizing the conflicting intents expressed in a release of the principal 
debtor with a reservation of rights against the surety has resulted in a 
covenant not to sue, which, not preventing suit in the creditor’s name, 
does not impair the right of subrogation,”* yet in the principal case the 
intent was considered clear to give a complete discharge of the judgment 
against the assignee-principal obligor. Preserving to the surety only the 
direct right of reimbursement would not seem to be enough when, as 
here, the right of subrogation is better. Conversely, had no judgment 
existed, a release merely of the obligation of the assignee-principal with 
the same reservation might not have discharged the lessee-surety. Al- 
though equity could revive the creditor’s judgment against the principal 
for the benefit of the surety on payment, such action would nullify the 
express release given the assignee-principal debtor.’* But a careful lawyer 
can still draw a release with reservation of rights that will be effective 
against a surety in Ohio.*® 

Finally, since the right of subrogation is not impaired if the release 
is not so binding that the creditor, and hence the surety when subrogated, 
is prevented from enforcing his judgment against the principal debtor, 
the Court was required to find some consideration for the release of the 
larger, liquidated amount—$2844.75—upon payment of the smaller— 
$2000.”° But this rule of the sufficiency of consideration has been modi- 
fied.** Thus consideration was found in an application of a bird-in-the- 
hand-is-worth-two-in-the-bush policy. Furthermore, performance and 
execution of a transaction here will not be undone. The fact that the 
contract of release was carried into the journal entry, satisfying the 
judgment against the assignee, and thereby made part of the court record 
gave the transaction such an air of solemnity that the policy underlying 
the doctrine of consideration was satisfied. C. B. B., Jr. 


See 4 Wituiston, THe Law or Contracts (rev. ed. 1936) Sec. 1230. 

“See CampBeLt, Protection Against Indirect Attack in Harvarp Lecar Essays 
(1934) 3-4. 

* See Gholson v. Savin, supra at pp. 560-1; cf. The Adams Express Co. v. Beck- 
with, 100 Ohio St. 348, 126 N.E. 300 (1919), overruling, Ellis v. Bitzer, 2 Ohio 89 
(1825). Compare Losito v. Kruse, Jr. 136 Ohio St. 183, 24 N.E. (2d) 705 (1940), with 
Herron v. City of Youngstown, 136 Ohio St. 190, 24 N.E. (2d) 708 (1940). 

® See RESTATEMENT, Contracts (1932) Sec. 76 (c); cf. Turnbull v. Brock, 31 Ohio 
St. 649 (1877). 

= Cf. Harper v. Graham, 20 Ohio 106 (1851); Adams Recreation Palace, Inc. v. 
Griffith, 58 Ohio App. 216, 16 N.E. (2d) 489 (1937), (1938) 5 O.S.L.J. 115, (1939) 
13 U. Cin. L. Rev. 496; see Wricut, Ought the Doctrine of Consideration to be Abol- 
ished from the Common Law? (1936) 49 Harv. L. Rev. 1225; Ohio Gen. Code, Secs. 
8079-8084 and RestaremMeNtT, Contracts, On1o ANNoT. (1933) Sec. 121; 119 A.L.R. 
112. But cf. Schaefer v. The First National Bank, 134 Ohio St. 511, 18 N.E. (2d) 263 
(1938), (1939) 52 Harv. L. Rev. 687. 
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TORTS 
Tue AssuRED—CLEAR—D IsTANCE—AHEAD STATUTE 


After dark on December 23, 1936, Defendant’s truck stalled on the 
highway facing west on the north side of the road.* Plaintiff, awhile 
later, while driving his car in the same direction, at an alleged speed of 
35 M.P.H., collided with the Defendant’s truck. Plaintiff brought his 
action in the Cleveland Municipal Court, charging the Defendant with 
negligence in violating Section 12614-3 and 6310-1 General Code, 
which require motor vehicles to have tail lights and prohibit parking on 
the highway proper. Defendant, in his answer, charged contributory 
negligence on part of Plaintiff in violating Section 12603, General 
Code. On trial Plaintiff sought to prove that the Defendant’s truck 
was parked 30 feet beyond the crest of the hill, and that therefore he 
could not see Defendant’s truck in time to avoid a collision; and further 
he contended that he was blinded by the lights of an oncoming car. 
Verdict by a jury was rendered for the Plaintiff, and Defendant ap- 
pealed to the Appellate Court, where the judgment of the Municipal 
Court was affirmed by a divided court. The cause was certified to the 
Supreme Court for a review of the issue of contributory negligence, and 
it reversed the judgment of the Municipal Court and held the Plaintiff 
guilty of contributory negligence as a matter of law. 

General Code, Section 12603, provides inter alia, “‘no person shall 
drive any motor vehicle in and upon any public road or highway at a 
greater speed than will permit him to bring it to a stop within the 
assured clear distance ahead.” 

This provision, if interpreted literally, would make the driver of an 
automobile an insurer against almost any collision in which he might 
become involved. For if the word, “assured,” means absolute certainty, 
then the fact that a collision occurred would immediately lead to the 
conclusion that the distance ahead was not assured; and conversely, if 
in fact the distance ahead was assured, then there would have been no 
collision. 

Obviously, it was not the intention of the legislature to set up an 
inflexible rule of conduct, and the Supreme Court, realizing this, made 
the statement in one of the earlier cases, that one who failed to comply 
literally with the terms of the statute may excuse such failure to comply 
by establishing that without his fault, and because of circumstances beyond 
his control, compliance with the terms of the statute was made im- 


* Smiley v. Arrow Spring Bed Co., 138 Ohio St. 81, 33 N.E. (2d) 3, 20 Ohio O. 30 
(1941). 
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possible.” However, in all of the cases the Court has said that the statute 
was a specific requirement of law, and a violation of it was negligence 
per se.’ This would seem to imply that the statute would be interpreted 
strictly and few exceptions be granted, and as we shall see, this has 
certainly been the case. 

The excuse for non-compliance with the statute is stated in general 
terms in the preceding paragraph and in order to find out precisely what 
facts in a given case, will justify non-compliance with the statute, it may 
be well to review the few cases which have come before the Supreme 
Court, and those cases in other states which our Supreme Court has cited 
with approval. 

In the following situations the statute barred Plaintiff’s recovery: 

(a) When the night was foggy and rainy and the Plaintiff failed 
to see an unlighted freight train standing across the crossing in time to 
avoid a collision. 

(b) Where under similar conditions, Plaintiff failed to see a slow 
moving truck, without tail lights, proceeding in the same direction as the 
Plaintiff.” 

(c) Where the weather was clear but the truck collided with was 
negligently parked on the highway without lights.° 

(d) Where the lights of an oncoming car blinded Plaintiff and 
caused him to collide with a negligently parked truck.’ 

(e) Where the object collided with was a truck, not clearly dis- 
cernible because of its mud-bespattered condition.*® 

(f) When the Plaintiff was driving in the city in second gear behind 
a truck, which suddenly stopped, causing Plaintiff to collide with the 
rear end of the truck.° 

In the following situations’ the statute did not bar Plaintiff’s recovery: 

(g) When Plaintiff was approaching the crest of a hill at a moder- 


? Kormos v. Cleveland Retail Credit Men’s Co., 131 Ohio St. 471, 6. Ohio O. 150, 
3 N.E. (2d) 427 (1936). 

*Gumley v. Cowman, 129 Ohio St. 36, 193 N.E. 627, 1. Ohio O. 318 (1934); 
Hess v. Kroger Grocery & Co., 40 Ohio Law Rep. 153 (app 1934). 

*Skinner v. Pennsylvania R. Co., 127 Ohio St. 69, 186 N.E. 722 (1933); Capelle 
v. Baltimore & Ohio R. Co., 136 Ohio St. 203, 16 Ohio O. 215, 24 N.E. (2d) 822 (1940). 

5 Gumley v. Cowman, 129 Ohio St. 36, 193 N.E. 627, 1 Ohio O 318 (1934). 

® Perkins v. Great Central Transportation Corp., 262 Mich. 616, 247 N.W. 759 
(1933); Lindquist v. Thierman, 216 Iowa 170, 248 N.W. 504, 87 A.L.R. 893 (1933); 
Ellis v. Bruce, 217 Iowa 258, 252 N.W. 101 (1933); Hart v. Stence, 219 Iowa 55, 
257 N.W. 97 A.L.R. 535 (1934). 

7 Kormas v. Cleveland Retail Credit Men’s Co., (N. 2. supra); Wosoba v. Kenyon, 
215 Iowa 226, 243 N.W. 569 (1932); Lindquist v. Thierman (N. 6. supra). 

*Kormos v. Cleveland Retail Credit Men’s Co., (N. 2. supra); Ellis v. Bruce, 
(N. 6. supra); Dalley v. Mid-Western Dairy Products Co., 80 Utah 331, 15 P. (2d) 
309 (1932). 
* Higbee v. Lindemann, 131 Ohio St. 479, 6 Ohio O. 154, 3 N.E. (2d) 426 (1936). 
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ate speed, in the daytime, the road being slippery, when the Defendant’s 
car came over the hill from the opposite direction on Plaintiff’s side of 
the road, and forced Plaintiff on the berm when he eventually skidded 
back on the road into Defendant’s car.”° 

(h) Where Defendant was driving his car at night along a city 
street at a slow rate of speed and was suddenly forced over toward the 
curb by an oncoming motorist who pulled over onto the Plaintiff’s side 
of the street, and caused the Plaintiff to collide with the Defendant’s 
truck negligently parked without lights.”* 

(i) Where Plaintiff was driving his car at night at a speed of 12 
M. P. H., when suddenly he saw a truck on the edge of the highway 
without lights and because there was an icy patch just to the rear of 
of the truck, he skidded and failed to stop in time. The rest of the road 
was dry and the patch of ice was indiscernible. The night was very 
foggy.’ 

In attempting to analyze these decisions and the two classifications 
of cases, it will be well to keep in mind the definition of the term 
“assured—clear—distance—ahead.” ‘The courts have defined it in 
substance as follows: the assured—clear—distance—ahead is the distance 
between the front bumper of the Plaintiff’s car and that point at which 
the driver can see a discernible object obstructing his path. 

Applying then the definition to the cases we see that in cases (a) 
and (b) fog, rain, and snow provide no excuse for not complying with 
the statute. The reason is this: fog, rain, etc., cut down the Plaintiff's 
assured clear distance and therefore he should drive slower. The same 
reason applies when the road is slippery from rain or ice, for although 
the assured clear distance is not cut down, the driver’s ability to stop 
within the assured clear distance is impaired. Note that in both situations 
the element which cuts down the assured clear distance or impairs the 
driver’s capacity to stop, is not one which suddenly and unexpectedly 
comes on the scene. 

In case (d) we see that lights of oncoming cars blinding the Plain- 
tiff is no excuse for non-compliance. The effect of this is to reduce 
the driver’s assured clear distance to practically nothing and he should 
therefore stop immediately. And in this situation, the element which 
caused the decrease in the assured clear distance did not come upon the 
scene suddenly or unexpectedly, at least not so within the meaning of 
the statute as the courts have interpreted it.”* 


© Hangen v. Hadfield, 135 Ohio St. 281, 14 Ohio O. 144, 20 N.E. (2d) 715 (1939). 
™ Matz v. Curtis Cartage Co., 132 Ohio St. 271, 8 Ohio O. 41, 7 N.E. (2d) 220 
(1937). 
Diederichs v. Duke, 234 Mich. 136, 207 N.W. 874 (1926). 
* Note 7, supra. 
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In case (e) we have the problem of the discernibility of the object 
obstructing the Plaintiff’s path, and it is sufficient to say that the object 
collided with was difficult to discern, will not invoke an exception to the 
statute unless the object was quite small and impossible of perception until 
too late to avoid striking it, and a mud-bespattered truck is not such an 
object. 

As for cases (c) and (f), the former represents a situation where the 
statute clearly applies, the latter, however, shows that when the object 
which obstructs the driver’s path is within his assured clear distance at 
all times, the driver must, at his peril, drive at such a speed that he can 
stop in time to avoid colliding with the object. But, if, as in many states, 
the driver of the truck was under a duty to signal before stopping, it 
might plausibly be argued that the collision was due to the failure of the 
driver of the first car to give a signal rather than the failure of the second 
driver to stop within the assured clear distance ahead. 

On the other hand in the cases where the Plaintiff was excused from 
complying with the statute the factor which seems to distinguish them 
is the fact that the element which cut down the assured clear distance, 
or prevented the driver from stopping within the assured clear distance, 
was one which came upon the scene suddenly and without warning. 

For example in case (g) the Defendant’s auto coming over the hill 
on the wrong side of the road, was an element which suddenly cut down 
the driver’s assured clear distance; it was unexpected and came without 
warning. 

Similarly in case (h) the Plaintiff’s being forced over toward the 
curb by the negligence of the oncoming motorist, placed an obstruction 
in his path which suddenly cut down his assured clear distance. 

And again in case (i), the icy patch on the road, though not a 
sudden element, was at least hidden and unexpected, and thereby 
impaired the ability of the Plaintiff to stop his car within the assured 
clear distance. ; 

However, it is important to note that no absolute test of the driver’s 
liability can be applied, and that the problem is a relative one under the 
circumstances. If the party is forced toward the curb by an oncoming 
motorist, he may recover,’* if he runs into a car proceeding in the 
same direction which is negligently stopped without warning he may 
not.*° If a party approaches the crest of the hill and collides with a 
car coming in the opposite direction on the wrong side of the road he 
may recover;*® if instead, he collides with a truck negligently parked, 

“Note 11, supra. 


* Note 9, supra. 
* Note 10, supra. 











472 LAW JOURNAL — JUNE, I94I 


he may not.*’ If recovery is granted, many Ohio cases may be cited for 
the proposition that a party is not expected to anticipate that others will 
violate the law;** if recovery is denied, a more or less literal construction 
of the statute is relied on. The statute does not always bar recovery, 
nor will it as long as negligence and not absolute responsibility is the 
test, and yet there is a decided tendency in the latter direction; doubtful 
cases will involve a question of the degree to which the statute may be 
carried. For this no absolute test can be applied. A. E. H. 


WILLS 
PROBATE PRACTICE 


CLAIM FOR FUNERAL EXPENSES 


Decedent, during his lifetime, contracted with a funeral director 
for funeral services. The funeral director took complete charge. He 
buried the deceased in the casket, grave vault, and clothes, which had been 
selected by him, and performed other services including transportation 
to the cemetery. A charge of $654.95 was made against the estate. 
The executor rejected the claim and tendered $350 citing Section 
10509-121, Ohio General Code, which provides that an executor may 
allow $350 for funeral expenses and that the Probate Court must 
approve the allowance of any sum in excess of such amount. The 
funeral director refused tender and filed suit in the Municipal Court 
of Columbus* which allowed the claim. The Court of Appeals affirmed 
the decision of the Municipal Court and held that the statute does not 
require the approval of the Probate Court to the allowance of a claim 
of a funeral director in excess of $350 founded on a contract made 
with the decedent in his lifetime.* 

The problem of “burial of the dead” has involved an excessive 
amount of litigation in Ohio and the ability to contract before death 
for funeral expenses to be paid, from the estate, after death has been 


7 Note 6, supra. 

*Hangen v. Hadfield (N. 10 supra); Hess v. Kroger Grocery & Co., (N. 3 
supra); Sidle v. Baker, 52 Ohio App. 89 (1936); Cleveland Ry. v. Goldman, 122 Ohio 
St. 73, 170 N.E. 641 (1930); Juergens v. Bell Dist. Inc., 135 Ohio St. 335, 21 N.E. 
(2d) 90 (1939) Goldberg v. Jordan, 130 Ohio St. 1, 196 N.E. 775 (1935) Swoboda v. 
Brown, 129 Ohio St. 512, 196 N.E. 274 (1935). In the majority opinion of the 
principal case, Judge Hart says that while this is true of negligence in general, it has 
little, if any application to the requirements of the statute in question. 

Ohio G.C. sec. 10509-133, allowing suit on rejected claim if filed within two 
months. 
* Schroyer v. Hopwood, 65 Ohio App. 443 (1940). 
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the basis for much of this litigation. It often arises where the wife 
attempts to bind her separate estate for her funeral expenses. 

Liability for a wife’s funeral expenses, under the common law, 
always devolved upon the husband* and this liability to third parties 
cannot be removed by the wife’s will charging her separate estate with 
payment.’ However, the funeral director has recourse against both the 
wife’s estate and the surviving husband in such a case,° but since the 
husband is under a duty to pay the funeral expenses he is not entitled 
to reimbursement from the estate of his wife.° Where the wife charges 
her separate estate by contract or will, as between the husband and wife 
there seems to be no good reason why the husband should not recover 
from the executor of the wife’s estate.’ There is also a common law 
duty on the husband to pay for the medical services rendered to his wife,* 
but it has been held that the wife can bind her separate estate and 
relieve her husband from his liability.” By analogy the wife should be 
able to relieve the husband from his liability for her funeral expenses 
but the courts are disinclined to allow this and apparently distinguish 
between debts incurred while administering to the living and debts 
incurred in the burial of the dead. In the former the law of contracts 
apply but in the latter absolute liability is imposed which cannot be 
contracted away although the wife can, by contract, become concur- 
rently liable with the husband.’® In justification of this distinction it is 
said that the burial of the dead is a matter of necessity; the public health 
requires that it be done and a proper public sentiment requires that it be 
done decently.** “A funeral cannot be delayed for judicial inquiries to 
determine upon whom the moral obligation to proceed rests most 
heavily.”** In other words the funeral director may conduct the funeral 
decently and orderly and look to such person as ought to pay for his 
recompense. 

As to what constitutes a “decent funeral,” each case must be 
determined by the circumstances of the deceased. The amount allowed 


9912 


* Stonsifer v. Schriver, 100 Md. 24, 59 Atl. 139 (1904). 

*Lee v. Hempy, 35 Ohio App. 402, 172 N.E. 421 (1929). 

5 Eveland v. Sherman, 9 Ohio N.P. (n.s.) 559 (1910). 

® Modified by Ohio G.C. sec. 10509-125 which reads: a husband shall be entitled to 
reimbursement from the estate of his wife for her funeral expenses, if paid by him, to 
the extent that the rights of other creditors of the estate will not be prejudiced by such 
reimbursement. Cf. Estate of Guthrie, 28 Ohio N.P. (n.s.) 447 (1931). 

74 Cinn. L. Rev. 486 (1930); Rocap v. Blackwell, 79 Ind. App. 232, 173 N.E. 
726 (1923). 

® Toledo v. Duffy, 13 Ohio C.C. 482 (1897). 

® Withrow v. Boone, 16 Ohio N.P. (n.s.) 506 (1914); Gunn v. Samuels, Adm., 
33 Ala. 201 (1858); McClellan v. Filson, 44 Ohio St. 184, 5 N.E. 861 (1886). 
Lee v. Hempy, supra note 4. 
™ Rex. v. Stewart, 12 Ad. & Ell. 773 (English Kings Bench 1840). 
12 Sears v. Giddey, 41 Mich. 590, 2 N.W. 917 (1879). 














474 


for funeral expenses is governed by the value of the decedents estate, 
his station in life, and the customs of the people in the same station, but 
the expenditure must be reasonable and if extravagant will be disal- 
lowed.’* In Foley v. Brocksmit,\* a janitor whose associates were 
laboring men and his most intimate friend a street sweeper, left an 
estate worth $5000. The undertaker provided such a casket “as he 
had never sold before or since.” In holding the expense unreasonable 
the court said, “manifestly this does not comport with a modest estate 
nor with the station of the deceased in business or society.” Text writers 
feel that if greater economy were insisted on, in small as well as great 
estates, many a widow and heir struggling under the privation of bitter 
poverty would have reason to be thankful for being prevented from 
wasting a substantial part of their means upon the fruitless pomp and 
ceremony of an extravagant funeral.*® “Assets of an estate should not 
be squandered in ostentatious display of the weakest of all vanities.”*® 

It is possible that the Ohio Legislature had this in mind when they 
enacted Section 10509-121, General Code, the pertinent part of which 
is that the executor shall receive and pay the debts of the deceased applying 
the assets in the following order: “1. Bill of funeral director not exceed- 
ing three hundred fifty dollars, such other funeral expenses as are 
approved by the court... 2. Debts due to all other persons.” If the 
legislature desires to prevent extravagance, it would seem that the 
limitation upon the amount of funeral expense should be made absolute 
but the clause “such other funeral expenses as are approved by the 
court” indicates that in some instances one may exceed the statutory 
amount. It appears that the statute is meant to be a warning to funeral 
directors that they may not furnish an excessive funeral and expect to 
be paid out of the decedent’s estate unless the court allows the amount 
in the excess of $350. 

In Ohio there is dictum to the effect that one could require in his 
will that any amount, no matter how extravagant or if it used up the 
entire estate, should be spent on his funeral.’ Thus it would seem that 
what one could do by will he could do by contract. The facts in the 
principal case are unusual. In very few instances does a person in full 
health select his casket, his funeral raiment, prepare for his final inter- 
ment, and agree that the bill shall be paid after his death out of his 
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* Krole v. Close, Adm., 82 Ohio St. 190, 92 N.E. 29 (1910). 
“119 Iowa 457, 93 N.W. 344 (1903). 
2 WokERNER ON ADMINISTRATION (3 Ed.) at p. 1195. 
% Bradleys Estate, 11 Philadelphia 87 (1875); Im re Rooney, 3 Redf. (N.Y.) 15 
(1877). 
7 Estate of Kaercher, 6 Ohio N.P. (n.s.) 459 (1908). 











NOTES AND COMMENTS 475 


estate. There seems to be no acceptable reason why a person cannot 
enter into an agreement for a “stylish” funeral and, as long as the 
Ohio Courts and legislature permit an “ostentatious display” after 
death, such an agreement becomes a valid debt against the estate. 
Where the estate is sufficient to pay all debts no questions of priority 
arise. However, if the estate is inadequate, such part of the bill of the 
funeral director as exceeds the three hundred fifty dollars, unless 
approved by the court, should be included under item 7 of the statute 
along with “debts due to all other persons.” In the principal case the 
estate was adequate and the problems of priority was not present. 


R. W. C. 
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FEepERAL Procepure. Stanley F. Brewster. Callaghan & 
Co., Chicago, Illinois. 1940. 


This is an addition to the National Text Book Series, which be of 
value to student, instructor and the young lawyer preparing for admis- 
sion to practice in the United States Courts. The frank and modestly 
expressed purpose of the author is to provide a simplified text for law 
students. 

Professor Brewster is impressed with the debatable theory that to 
acquire a practical understanding of the new federal rules, one must 
have a fundamental knowledge of law and equity procedure obtaining 
in the federal courts prior to the adoption of the rules. If this is correct, 
the student would be confronted with the impractical task of learning 
the rules of practice governing law in every state in the Union, as under 
the now repealed Conformity Act (Sibbach v. Wilson & Co., 85 L.Ed. 
Advanced Opinions 349) state adjective law generally applied in federal 
civil procedure. Some of the state procedure was prescribed by varying 
codes, some was under common law rules, and the rest was under a 
hybrid system. Thus, if the student was familiar with his state pro- 
cedure, he had little trouble with the practice obtaining in law cases in 
federal courts in that state; but both beginner and experienced prac- 
titioner had difficulty when appearing in actions at law in other states; 
this was one of the reasons for the unified rules. 

In the matters of trial administration, as against local federal court 
rules, and state laws dealing with cross-examination of the adverse 
party the Conformity Act was held inapplicable. Completely to under- 
stand the new Rules affecting these questions, knowledge of the pre- 
existing law on these points is essential. “his may be illustrated in the 
discussion by Prof. Brewster of involuntary dismissal in Section 697,772 
et seq. If he had presented this subject in one section, it would have 
been more readily understood by the student, and would have been 
clarified by a consideration of the law as it stood prior to the Rules. 
The Supreme Court had pointed out that in case of non-suit, for which 
a motion to dismiss is the Rules substitute, a new action might be 
brought; to modify this, Rule 41 provides that a dismissal, other than 
for lack of jurisdiction or venue, operates as an adjudication on the 
merits, “unless the court otherwise specifies.’ The motion for a directed 
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verdict, which obtains, of course, in jury trials, ends the action. There- 
fore, the experienced lawyer even under the rules will pragmatically 
choose the motion for directed verdict, whenever he can, to avoid the 
possibility of the trial judge specifying that the dismissal is not an 
adjudication on the merits. Another question that with profit might 
have been posed for the student is whether under these Rules, the 
practitioner is to be governed by the doctrine that reliance on motion 
for nonsuit and failure to move for a directed verdict, precludes review 
of sufficiency of the evidence, notwithstanding motion for non-suit 
(Swift & Co. v. Daly 44 Fed. (2d) 40 and cases). 

. . « It is to be feared that a misconception of the special verdict 
may arise from the statement on page 422, that the court may direct 
the jury to bring in answers to one or more specific questions of fact 
submitted ; this is pertinent to interrogations to be answered and returned 
with a general verdict; moreover, a finding upon each issue of fact is 
required in special verdicts. ‘These need not be returned in answers to 
questions, but may be on a written form, submitted by the court, which 
may also use such other method as it deems appropriate. The general 
verdict may be tested by interrogatories, and it seems to the reviewer 
that a definite distinction between the two should be marked. It is clear 
to Ohio lawyers because of our state statutes. It may also be noted that 
while Rule 49 provides for a finding on each issue, in the special verdict, 
this must be constructed as calling for a finding upon an issue or issues 
that will determine the action, when the court applies the law to the 
finding. 

In his resumé of appeals, it would be well if the author had pre- 
sented the inception and period of time provided by statute for the appeal. 

It is interesting to see that the author has emphasized the require- 
ment of definiteness in pleading (Sec. 271) which contrasts with the 
form of pleading suggested by the Rules for a negligence action. The 
committee preparing the’ Rules clearly say however “the rules control 
the forms”; and the chairman has written the reviewer that if the 
statements in a form are too general adequately to advise the adverse 
defense, the pleading is subject to motion to: make definite under Rule 
12(e). The appendix of forms was provided for the guidance of 
lawyers accustomed to common law forms who might not understand 
the new system. The courts generally take the view of Prof. Brewster. 
For illustration see, Washburn, et al. v. Moorman Mfg. Co., 25 Fed. 
Supp. 546. 

The author has admirably covered the entire subject beginning with 
the system of the federal courts, and including jurisdiction, relationship 
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of state and federal courts, removal of causes, venue, the new rules, 
extraordinary remedies, special proceedings, trial practice, declaratory 
judgments, judgments, new trials, appellate procedure, and federal 
criminal procedure. With this wide field to cultivate, it will not be 
strange if some of the germinating corn has been passed unnoticed. No 
doubt the author felt that something should be left for the instructor 
using the text, as there are many problems, still unsolved by the courts, 
which when posed to the student will give rise to stimulating class 
discussion. 

This well indexed book is the best that we have seen for the purpose 
for which it is intended. James I. BouLtGER 

Member of Columbus Bar 


Tue Law 1n Quest oF ItseLF. By Lon L. Fuller. The Foun- 
dation Press, Inc. 1940 JuRispRUDENCE. By Edgar 
Bodenheimer. McGraw-Hill Co., Inc., 19 40. 


Writing in 1887 Hastie quotes from Maine’ (1861) to describe 
the “widespread dissatisfaction with existing theories of jurisprudence” 
which existed in England in both their times. For Hastie the evils were 
an Austinian positivism and “the Utilitarian Principle.” The former 
was “unfruitful in scientific result,” and the latter was not “capable of 
longer satisfying the popular mind with its deepening Consciousness of 
Right.” Today, as evidenced by the two books under review, positivism 
is again under attack, and the return urged, while not to the metaphysics 
of Kant, is at least to the rule of reason of natural law. Thus American 
jurisprudence traverses a cycle which began with a philosophy of natural 
law, discovered the volkgeist of Savigny, applied the positivism of Austin, 
developed the utilitarianism of Bentham and the pragmatism of James, 
only again to seek a “Consciousness of Right” in the methods of 
natural law. 

It is against the extremes of positivism that the present reaction is 
most usually directed. Whether the nadir or the zenith of jurispru- 
dential theory was voiced by Holmes when he wished the divorcement 
of all words of moral significance from the law,* at least he fathered a 
thought which in the name of Neo-Realism today seeks a temporary 


*Translator’s Preface to KANT’s PuitosopHy oF Law, p. xxv, quoting from 
Marne’s ANCIENT Law. 

? For instance: Haines, THe Revivat or Naturat Law Concepts; Harvey, JEAN 
Jaccugss BurtaMaquE; OseERiING, THE PuiLosopHy or JAmMEs Witson; LeBurFe AND 
Hayes, JuRisPRUDENCE; ScoTT, LAw, THE STATE AND THE INTERNATIONAL COMMUNITY. 

* Hormes, The Path of the Law, Cortecter Lecat Papers, pg. 179 (1920). 
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separation of the Is from the Ought. Sociological jurisprudence, too, is 
positive, but it asks no such temporary severance. It not only recognizes 
that law is normative, but seeks the content of norms in the “tradition- 
ally received ideals of the social order.”* Theories of pragmatism and 
of relative as distinguished from positive values, which spread so rapidly 
after World War One, offered a fertile ground in which both Socio- 
logical jurisprudence and Neo-Realism could flourish. But Realism 
went beyond Sociological jurisprudence, and in the name of scientific 
method sought empirically to evaluate law in terms of judicial behavior. 
For this purpose its insistence on a temporary separation of what is 
from what ought to be in law has earned for it the accusation, whether 
rightly or wrongly,° of being unmoral jurisprudence. But today values, 
both in and out of law, are being challenged generally. Hence the 
revival of a jurisprudence which purports to devote more thought to 
what ought to be seems inevitable. 

Professor Fuller’s book consists of three lectures which were given 
at the Law School of Northwestern University in April 1940 under 
the Julius Rosenthal Foundation for General Law. His subject is nat- 
ural law versus positivism. “‘Natural law . . . is the view which denies 
the possibility of a rigid separation of the is from the ought, and which 
tolerates a confusion of them in legal discussion.” Legal positivism is 
“that direction of legal thought which insists on drawing a sharp distinc- 
tion between the two” (p. 5). The lectures trace the course of posi- 
tivism from Hobbes through Kelsen and the American Neo-Realists. 
“They (positivists) insist that their primary object is to promote clear 
thinking in the law” (p. 85). But, according to Professor Fuller, “the 
purely formal and verbal nature of the conclusions of legal positivism 
is revealed in the inability of positivism, in all its forms to deal with the 
content of the law. Not only has positivism failed in its quest for some 
definite criterion of the law that is, but it has failed to say anything 
significant concerning the law which it assumes to ‘be.? Even within 
the framework of its own premises it remains formal and sterile” (pp. 
88 and 89). Thus “American legal scholarship suffers at present from 
the inhibitive effect of a positivistic philosophy” (p. 128). “The con- 
ception which finds the justification for democracy in skepticism is not 
only demonstrably incapable of sustaining a nation in time of crisis, but 
it has also, . . . accelerated the disintegrative forces which threaten 
modern society” (p. 125). 


“Pounn, Common Law, ENCYCLOPEDIA OF THE SociaL SciENCES, vol. 4 at pg. 51 


(1935). 
*See McDoveat, Fuller v. The American Legal Realists: An Intervention, 50 YALE 


L. J. 827 (1941). 
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But to the author the rejection of positivism does not “imply a 
recommendation that we go the whole way in the opposite direction of 
legal thought” (p. 99). He is not sponsoring “any of the various 
systems of natural law which have been advocated in the past” (p. 101), 
nor “the doctrine of natural rights” (p: 100). It is the “broader and 
freer legal method” (p. 103) of the old books which he advocates. In 
a double sense this is “natural law.” “In the first place, it is the method 
men naturally follow when they are not consciously or unconsciously 
inhibited by a positivistic philosophy. . . . In the second place, when 
reason is uninhibited by positivistic restraints, it tends inevitably to find 
anchorage in the natural laws which are assumed to underlie the rela- 
tions of men and to determine the growth and decay of civilizations” 
(pp. 103 and 104). , 

Whether or not Professor Fuller has proved his thesis is one thing. 
That he has stated a problem of values in legal norms is certain. But 
to the reviewer this statement does not require the rejection of positivism. 
It simply challenges rationalism to supply a deficiency in modern juris- 
prudence. A descriptive science of Is law can exist along with a norma- 
tive science of Ought law. Professor Yntema has pointed this out.° 

Somewhat similar in objectives to Professor Fuller’s lectures is 
Professor Bodenheimer’s text on Jurisprudence. He, too, is interested 
in law’s content, and in apprehensive of positivism. He believes that 
“The modern attack against reason is at the same time an attack against 
law. Law is primarily a rational institution.” It “incorporates certain 
values which are very largely coextensive with the values of human 
civilization as such.” The positivistic epoch in jurisprudence took the 
law for granted and looked only to its form.” But “when we look at 
the form of the law merely, we shall not be able to detect the essential 
difference between the power state and the law state.” “The challenge 
to which the law is subjected in our time makes it imperative to reex- 
amine the basic nature and character of this institution” (p. vii). In his 
investigation, then, “He has attempted to emphasize above all those 
issues which have some relation to the great political and social struggles 
going on in the world today. Among those issues the contrast between 
arbitrary power and law, between totalitarianism and constitutionalism, 
has received particular attention and has been made the starting point 
of the discussion” (p. ix). His method is to describe in their purest and 
most advanced forms those institutions which he admires and also those 
which he criticises (sec. 60). His assumption is “that legal sociology 
can maintain its place among the social sciences only if it combines . . . 


*Yntema, The Rational Basis of Legal Science, 31 Cor. L.R., 929 (1931). 
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the function of picturing the mature type of law and the task of 
analyzing the cause of legal evolution, as far as it is feasible” (p. 324). 
His conclusion is that “only a merger of the methods used by the 
natural-law jurists with the methods employed by modern sociologists 
can bring about that rebirth of jurisprudence which seems so necessary 
in a time which questions the very foundations of the law” (p. 324). 

Part I, then, discusses ““Power and Law.” “Law arises from the 
tensions and adjustments between society and its rulers” (p. 212). It 
“ig a mean between anarchy and despotism” (p. 19). “Sovereignty” 
and the “state,” however, are still useful concepts (p. 70). But the 
state should be a law state and not a power state. Hence the task is to 
circumscribe the exercise of power by the state. This may be accom- 
plished by a constitution and by some system of .checks and balances 
(pp. 25 and 26). Also, individuals as well as states may abuse power. 
“Law in its purest and most perfect form will be realized in a social 
order in which the possibility of abuse of power by private individuals 
as well as by the government is reduced to a minimum” (p. 19). Hence 
“it is the function of private law to grant, define, and circumscribe the 
sphere of power which private individuals are to enjoy” (p. 19). This 
sphere should be neither too wide nor too small (p. 22). In its pure 
form law “is a relation between equals, not between a superior and an 
inferior” (p. 21). “From the point of view of pure law, it would 
almost seem logical to demand an absolute social and economic equality 
of all men” (p. 27). But in point of fact law, “namely a law which 
will have eliminated all traces of power relation between men, could 
never be a permanent condition” (p. 28). 

The state administers law, but leaves morals and customs largely to 
other controls (p. 73). Also there is the matter of administration, which 
“is the regulation of private or public affairs according to the principle 
of expediency (p. 87). In its essence administration “is an exercise of 
power” (p. 91). “Public administration, in particular, is a sphere of 
free activity by the government. The guiding directive of public admin- 
istration is the principle of expediency and the will to achieve certain 
practical results through the application of the most efficient means” 
(p. 91). “Law and administration are different not only in their con- 
cept, but also in their operation and effect” (p. 95). “Law is mainly 
concerned with rights; administration is mainly concerned with results. 
Law is conducive to liberty and security, while administration promotes 
efficiency and quick decision. The dangers of law are rigidity and stag- 
nation; the dangers of administration are bureaucracy and autocracy” 
(p. 95). Hence, although “an increase in administrative control was 
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inevitable and necessary in the United States in order to achieve effi- 
ciency” (p. 97), its exercises should be carefully surrounded by legal 
safeguards. “The equal treatment of equal situations is the most funda- 
mental requirement of justice” (p. 98). 

This distinction between law and administration is orthodox enough. 
But it would seem that Professor Bodenheimer’s fear of bureaucracy 
and of power control has led him here into a formal and needless 
distinction, which excludes from the concept of law a large body of 
growing precedent which is being established by administrative tri- 
bunals.’ Perhaps in view of authority it is too much to ask Professor 
Bodenheimer that in the name of reason he disregard form and consider 
substance. Yet such seems to be his own thesis. It is unfortunate that 
his method of describing institutions by their advanced forms and his 
fears of evil consequences potential in such forms, at times distort his 
evaluations. 

Parts II and III are freest from this fault. In Part II the author 
deals with the Law of Nature, tracing its various schools in a succinct, 
informative and readable style. Part III treats a selected group of 
Law-Shaping Forces: political, psychological, economic, national and 
racial, and cultural determinism.* Any student and any lawyer will 
profit by these descriptions. 

Part IV concerns positivism: both analytical and sociological, includ- 
ing with the former a discussion of Bentham and of Jhering. And 
again predilections becloud the author’s appraisals. ‘Thus Kelsen’s view 
“deprives the concept of law of all meaning’”® (p. 290). So also in 
discussing Pound’s replacement of “rationalism in legal science by 
empiricism and pragmatism” (p. 301) and his “science of social engi- 
neering” (p. 307), it would be well for the author to remember that 
the science of law neither now nor in the past has awaited the time 
when philosophers could agree upon what its content should be.”° 

The reviewer agrees with much of the underlying assumption of 
both Professor Fuller and Professor Bodenheimer: an appraisal of law 
values is necessary if faith in democracy’s law is not only to be felt but 
to be stated. Further, this would seem to be the task of rationalism. 
Empirical standards of utility, of pragmatism and of cultural deter- 
minism have served their purposes in directing courts to the ends of 


law. But something more is needed if “received ideals of the social 


See Freunp, Administrative Law, ENCYCLOPEDIA OF THE SocIAL ScrENcES, Vol. 1 
at pg. 454 and 455. 

* For criticism see Simpson, Book Review, 54 Harvarp L.R. 1088, 1090 (1941). 

* And see Futier, pp. 77, 88, 89, 114. 

* Pounn, Jurisprudence, ENCYCLOPEDIA OF THE SociAL Sciences, vol. 8, p. 485. 
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order”** are to articulate the spiritual requirement of the present. 


Nor is the problem as simple as when Locke stated our faith and 
Montesquieu our ideal of government, to combine the spirit and the 
framework of democracy. Modern iconoclasm and pessimism will not 
suffice. There is a call for a restatement of values. Professor Fuller’s 
lectures and Professor Bodenheimer’s text should indeed be recom- 
mended reading for student and for lawyer alike. But in the end the 
cause of a normative science of law is not advanced by a denunciation 
of positivism on the one hand and by formalistic legal distinctions on 
the other. 

Wi.uraM H. Rose 
College of Law, 
Ohio State Unwersity 


BOOK NOTES 


OrGANIZATION OF Courts. By Roscoe Pound. Little, Brown 
& Co., Boston, Mass. 1940. 


For several reasons Organization of Courts published under the 
auspices of the National Conference of Judicial Councils, is a volume 
that should be read by every member of the legal profession and by 
many laymen. 

In the first place the author is Honorable Roscoe Pound, Dean 
Emeritus of the Harvard School of Law, who, in addition to his 
extended career as a law teacher and writer, acquired valuable experi- 
ence as a member of the Supreme Court Commission of his native 
state of Nebraska. ’ 

Secondly, in these critical days accurate information with reference 
to the judicial branch of the government is of great general value. It 
is undoubtedly accurate to say that most citizens possess a fairly definite 
concept of the simpler functions of the legislative and executive branches 
of our government. While it is of course true that during the last four 
or five years popular attention has been attracted to the courts by 
reason of the unusual number of momentous decisions announced, 
nevertheless to many citizens their courts remain mysterious and for- 
bidding institutions; and the higher the court, the more general seems 
to be the prevalence of this unfortunate illusion. 

In the third place Dean Pound has assembled valuable and inter- 


“ Pounp, Common Law, ENCYCLOPEDIA OF THE SocIAL Sciences, vol. 4 at pg. §I. 
Supra note No. 4. 
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esting material from the neglected field of court organization history. 
This is illustrated by the following subjects of the eight chapters: 
The English Model. 
Colonial Courts in the Seventeenth Century. 
Colonial Courts in the Eighteenth Century. 
Federal and State Courts in the Formative Era. 
Development of Judicial Organization in the Newer States 
after the Civil War. 
Progress in Judicial Organization from the Civil War to 
1900. 
Defects of the Nineteenth Century Organization and 
Changes in the Present Century. 
Principles and Outline of a Modern Organization. 

As evidence of the obvious opportunity and need for the elimina- 
tion of unnecessary confusion in our judicial structure, it is pointed out 
that there is great diversity in even the names of our tribunals. There 
are states in which the Supreme Court is not the highest. In some the 
Court of Appeals is the highest; in many the Court of Appeals is an 
intermediate one; in some states there are circuits composed of dis- 
tricts; in others there are districts composed of circuits; in some states 
the Court of Common Pleas is the court of general jurisdiction of first 
instance; and in others it is an inferior court. It is shown that this is 
not a surface phenomenon. In an interesting manner the author com- 
pares the various court systems and shows the elements of strength and 
weakness in each. 

In concluding this necessarily brief review attention is called espe- 
cially to Dean Pound’s final chapter in which he recommends a general 
plan of court organization. His conclusions should be interesting to 
lawyer and layman alike, in view of the universal desire for a simplified 
judicial structure and procedure that will best serve to expedite and 
improve the quality of our judicial process. 

Cari V. WEYGANDT, 
Chief Justice, 
The Supreme Court of Ohio 


FEDERAL Court Rutes, ANNoTATED. William H. Mason. 
Mason Publishing Co., St. Paul, Minn. 1940. 

A new volume of Mason’s United States Code Annotated has 

recently been offered the bench and bar. This volume is unique in the 
completeness of its coverage of the rules of Federal Courts. 
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The new Rules of Civil Procedure of the Federal District Courts 
are, of course, of prime interest. The Legislature of Ohio, as well as 
many others, has considered the adaptation of these Rules to the civil 
procedure of the State. The liberal rules of joinder, both as to persons 
and causes, the simplification of pleading, and the use of medical exam- 
inations have sometimes irritated, sometimes overjoyed and always 
interested the lawyers. 

Each rule is annotated by the observations of the Advisory Com- 
mittee that drew up these rules, and is further annotated by references 
to the now considerable number of cases arising under each rule. The 
annotations to decisions are split up into subdivisions for easier reference. 
The index is detailed and a substantial — of articles inter- 
preting the rules is included. 

The old Equity Rules with annotations pertaining to the construction 
of the new rules make up another section. 

In addition, this volume contains the rules of the Supreme Court 
of the United States, all of the various Circuit Court of Appeals, the 
Admiralty and Maritime rules, both general and those of New York, 
the rules and forms for appeal in criminal matters, a great number of 
annotations to the rules of various District Courts, and rules of the 
Court of Claims, the Court of Customs and Patent Appeals and the 
Customs Court. There are also the Copyright rules, and Declaratory 
Judgment Act. In short, the volume contains practically all of the 
Federal procedure that might be used by the ordinary practitioner whose 
Federal Court practice does not justify the purchase of a complete 
Federal code. The only major item missing is the law and the forms 
for the removal and remanding of cases. In line with the general policy 
of the Mason Company, the’ volume is prepared for the insertion of 
pocket parts, which are annually issued as the cumulation of quarterly 
pamphlets. Roser'r W. NEWLON 

; Member of Columbus Bar 


Law OrricE ManaGEMENT. Dwight G. McCarty. Prentice 
Hall, Inc., New York, 1940. 


It is seldom that one comes upon a book which he feels should be in 
the library of every lawyer and on the desk of every law student. How- 
ever, such a book is that of Mr. McCarty on Law Office Management. 

The writer feels a keen regret that he did not have the benefit 
of this book when he entered the practice, and his contacts with lawyers 
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in subsequent years has convinced him of a similar need on the part of 
many other lawyers. 

One of the distinct advantages of a Legal Aid Clinic is the oppor- 
tunity it affords the students to participate in a law office organization 
and to become acquainted with some of the problems involved in running 
a law office. A good text for such study is Mr. McCarty’s book. If 
the student will become familiar with these pages he should not make 
the mistake so often made by lawyers in the past of developing a hap- 
hazard system of law office organization. 

There must be something about the practice of the law which tends 
to make the lawyer a poor business man with respect to his own affairs, 
and it is seldom that he can out of his own ingenuity evolve a well 
regulated office system. This book will take the place of the experience 
many lawyers get from being in contact with an established, well- 
managed law office. 

The book contains interesting chapters on keeping office records and 
reports. The law practice in the past has suffered tremendously from 
the lack of attention to the business details of the office. One of the 
most important jobs is the proper budgeting and accounting of the 
lawyer’s time. The chapter on “The Office Tickler” is most inter- 
esting on the subject. Everyone may not care to establish the complete 
system there described, yet the chapter contains interesting suggestions 
how any lawyer can so organize his work so that he can do that work 
with efficiency and dispatch. 

The business-like practices discussed by the author have a direct 
bearing upon that very delicate and difficult task of determining the 
amount of the attorney fee. ‘The importance of this task to the lawyer 
is usually recognized. But its relationship to the profession in general 
is often overlooked. It is in such activity that favorable or unfavorable 
attitudes toward the legal profession are created. A failure of the 
lawyers to approach the problem in a business-like manner very often 
accounts for the ill-will that is often engendered. The suggestions 
made by the author on this subject are very valuable to the entire legal 
profession. 

The discussion of the filing and bookkeeping methods, while not 
introducing anything very startling, give an application of general prin- 
ciples to specific legal situations and are instructive to the lawyer. 

The author recognizes the obvious fact that the practice of law has 
changed greatly in the past fifty years. Gone is the emphasis on 
litigation, with the ceremony and drama which accompanied the typical 
lawsuit of a generation ago. Instead the lawyer has largely become 
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the consultant and advisor of the client upon business matters. To keep 
the confidence of these clients, the lawyer of today must demonstrate 
a business-like handling of his own affairs. To this end Mr. McCarty’s 
book on Law Office Management is dedicated and very largely achieves 
its purpose. Stas A. Harris 
Professor of Law 
Ohio State University 


FivipusTERING IN THE SENATE, by Franklin L. Burdette. 
Princeton University Press (1940). 


As the title of the book would indicate, the author presents what 
he aptly terms “the fine art of obstruction from John Randolph to 
Huey Long—and after.” There is illustrated the technique, objectives, 
and achievements not only of the celebrated filibusters to be found in 
every history book, but also of those which were no less important in 
American life but are practically unknown to the public. A vivid 
description is given of the continuous occupancy of the Senate floor by 
Robert M. LaFollette who filibustered for more than eighteen hours 
against the Aldrich-Vreeland Currency Bill; the tirade of Huey Long 
against the N.R.A. where the Louisiana Senator talked for fifteen and 
one-half hours about everything from the bill itself to his favorite recipe 
for “cheese salad dressing” and a rambling discourse on the subject of 
“pot-likker”; Rush Holt, the baby of the Senate, talking a bill to 
death by reading Aesop’s Fables in the hope that his fellow Senators 
would “draw the morals”; and numerous other instances of the use 
of the time-honored tactics of filibustering to gain legislative victory. 

A brief history is given of the much discussed cloture rule where the 
Senate by a two-thirds vote can limit debate on any issue. In the 
twenty-two years since cloture has been possible the Senate voted upon 
the application of it only thirteen times, and on only four occasions has 
the motion been adopted. So jealous is the Senate of their right of 
unlimited debate, that it has only suppressed that right by invoking 
cloture on the discussion of the Versailles Treaty (1919), World Court 
Protocol (1926), Pepper-McFadden Banking Bill (1927), and Pro- 
hibition Reorganization Bill (1927). 

In his concluding chapter the author points out the arguments pro 
and com on the question of the propriety of filibustering. Arguments 
against obstruction by means of a filibuster may be reduced to four 
major categories: (1) that the majority should rule; (2) that the 
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Senate should legislate efficiently; (3) that experience in state legisla- 
tures indicates that debate can be limited without undemocratic results; _ 
and (4) that, on the basis of a constitutional argument, an issue should — 
be decided when the yeas and nays have been properly demanded. The — 
principal defenses offered by thé supporters of the practice of filibuster- — 
ing are: (1) that minorities have rights which no majority should over- — 
ride; (2) that a Senate majority does not always represent a majority 
of the people; (3) that the Senate cannot carefully inspect legislation 
without unlimited debate; (4) that filibusters do not prevent needed ~ 
legislation, since no importance measure thus defeated has been enacted 
later; (5) that the Senate can only be a check on the Executive if — 
Senators can speak freely upon all matters; and (6) that the constitu- ~ 
tional requirement for recording yeas and nays is a protection of 
dilatory tactics. 

The author, Mr. Burdette, is a West Virginian and a summa cum 
laude graduate of Marshall College. Before beginning his teaching 
career at Princeton, he studied at Nebraska, North Carolina, Chicago, 
and Princeton, receiving the doctorate from the last institution where 
he is now on the staff of the State and Local Government Section. The 
book is recommended reading for all who are interested in the pro- 
cedural working of the United States Senate. 

Rosert W. Cook 
Book Review Editor 








